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Preface 


In recent years almost every aspect of college and university ad- 
ministration has been subject to judicial scrutiny. Campus housing 
has not been immune to such litigation. The very nature and diversi- 
ty of campus housing demands that everyone on the housing staff be 
familiar with the legal issues involved in the daily administration of 
the program. 


This monograph is intended to provide a basic introduction to 
the legal issues involved in the operation and administration of col- 
lege and university housing programs. Being sensitive to these issues 
can not only reduce the risk of liability but can also result in more 
equitable policies and practices. The monograph is written for the prac- 
ticing housing administrator, but it could also serve as a valuable aid 
in professional preparation programs. 


Generally, the law is no different for housing than it is for any 
other campus administrative area. The information presented in this 
monograph applies to every aspect of institutional administration. 
What makes the monograph unique, however, is that it is written from 
a campus housing perspective in order to make it more meaningful 
to housing administrators. This perspective is achieved by illustrating 
concepts using housing case law wherever possible. Thus, the hous- 
ing administrator will not only be able to relate to the discussion bet- 
ter, but will learn some housing case law at the same time. In addi- 
tion, each of the authors has campus housing experience which they 
bring to bear in presenting their material. 


The chapters are written in layman’s language and legal ter- 
minology has been avoided wherever possible. The reader will not 
need a legal background to find the monograph informative and useful. 
The publication is intended for everyone on the housing staff—from 
the Director to the R.A. The authors have compiled a Checklist of 
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Housing Legal Issues which can be used as an audit of housing policies 
or as a tool for staff development. 


For those who wish to approach a topic in more depth, a Table 
of Cases has been provided which lists the complete citation for each 
case referenced in the text. References to materials other than cases, 
are listed at the end of each chapter. Appendices listing the geographic 
area covered by each United States Court of Appeals and abbrevia- 
tions for publications in the National Reporter System have been pro- 
vided to assist in finding cited cases. Another appendix provides 
references to federal laws and regulations affecting campus housing. 

Each chapter addresses a series of separate issues. The reader may 
find the information most beneficial if read in sequence; however, se- 
quential reading is not necessary. Those well versed in a particular 
area may wish to skip that chapter altogether or only read a portion 
of it for clarification on a particular point. 

The chapters progress logically beginning with a basic introduc- 
tion setting forth a rationale for staff training in legal issues and the 
relationships which define the rights and responsibilities of students, 
staff, and the institution. These relationships also provide the 
framework for the remaining chapters. Chapter II addresses the most 
common constitutional issues faced in administering housing programs. 
The chapter also contains unique sections on group sanctions and 
“psychiatric withdrawals.” Specific federal laws affecting student 
policies and staff employment practices are discussed in Chapter III. 
Key words to assist administrators in finding state laws have also been 
included in this chapter. One of the most prevalent relationships which 
exists in campus housing is explored in Chapter IV where the focus 
is the contract. The elements of a contract are set forth in general terms 
and then applied specifically to the housing situation. Administrative 
liability for negligence is the topic in Chapter V. The elements of the 
tort of negligence and defenses which can possibly shield the ad- 
ministrator, provide the keystone for this chapter. The final chapter 
brings into perspective the potential liability facing housing ad- 
ministrators by examining ways to manage the risks. 

Throughout the monograph, the authors caution that there is no 
substitute for legal counsel. The information contained in this publica- 
tion is intended to assist housing staff recognize the legal issues in- 
volved in their daily activity. Recognition of these issues is a necessary 
first step, but only a first step. Obtaining competent legal counsel is 
the second step. Hopefully, this monograph will assist you in learn- 
ing to take both those steps. 


Donald D. Gehring, Editor 


Louisville, Kentucky 
December 15, 1982 
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Chapter I 


Legal Information: 
A Part of the 
Decision Making Process 


Donald D. Gehring 


As a housing administrator, whether an R.A. or a Director, you 
are frequently called upon to make decisions. These decisions may 
range from how to approach a roommate conflict to deciding where 
to locate the next set of apartments. Effective decision making requires 
information and the evaluation of alternatives. 


Basic information about the legal framework within which daily 
decisions are made, is extremely important if you are to operate a sound 
housing program. Decisions which affect the rights of students and 
employees, or obligate the institution, simply cannot be made without 
considering legal consequences and parameters. Does this mean that 
you need to be an attorney? Certainly not. Attorneys are trained legal 
specialists and there is no substitute for legal counsel when you need 
to know the law affecting a particular situation. However, everyone 
on the housing staff needs to be sensitive to the legal issues which may 
arise in the daily management of the housing operation. 

Being able to recognize the legal issues involved in a particular 
situation can serve as a warning for you. When staff are alert to these 
warnings, they know to proceed with regard for the rights and respon- 
sibilities involved in the situation. A familiarity with the basic rela- 
tionships which exist between students, staff, and the institution and 
the rights and obligations that these relationships create, is essential 
if you are to recognize the red-flag warnings. 


WHY STUDY LEGAL ISSUES? 

There are several reasons for developing a sensitivity to the legal 
issues involved in campus housing. Reducing the amount of anxiety 
within the staff, is a management activity which can pay dividends. 
Staff members who are familiar with the legal relationships which ex- 
ist between themselves, students, and the institution, are more likely 
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to use that information in their day-to-day decisions. They are also 
more likely to recognize problem areas and seek assistance. Over time, 
they are thus more likely to exhibit confidence in their decision mak- 
ing ability, and therefore, satisfaction with the employment en- 
vironment. 


College and university housing is a full partner in the student 
development movement. Living-learning centers often led the way on 
campus as an initial effort to facilitate the total development of 
students. Campus housing is still in the forefront of student develop- 
ment efforts on many campuses. 


Assisting students to understand their rights and responsibilities 
as citizens is certainly an important aspect of their personal develop- 
ment. One of the principles of student development theory states that 
the entire environment is educational and should be used to facilitate 
development. Staff who recognize the legal issues involved in various 
situations, are in a better position to use those situations as learning 
experiences to enhance the moral and ethical development of students. 


Another obvious reason for developing an understanding of the 
legal issues involved in the administration of college housing is to avoid 
expensive and time-consuming litigation. The consumer movement 
in higher education and the general litigious nature of our society makes 
you, as the housing administrator, particularly vulnerable to suit. 


Many aspects of college and university housing involve specific 
services paid for by students. In addition, campus housing is where 
residential students spend most of their time. Both the nature of the 
service provided and the frequency of contact demand that as a housing 
administrator, you need to be aware of the legal issues in managing 
this complex area. Even where litigation does not involve a suit for 
damages against the individual administration, the time, money, ef- 
fort and sheer psychological energy expended in defending a particular 
decision can be very costly. 


Developing a sensitivity to the legal issues involved in the daily 
administration of campus housing is an important skill for RA’s and 
Hall Directors to gain. These individuals are “on the firing line” and 
often called upon to make immediate decisions without the benefit 
of consultation with higher authority. The RA who recognizes that 
a particular situation may involve a denial of an individual's rights, 
or other legal issues, may choose to postpone making a decision if 
possible. If, on the other hand, the RA was faced with a similar situa- 
tion in the past and obtained consultation, there is already a basis for 
making a decision. Training for housing staff in the area of legal issues 
should be part of every staff development program. Since the RA will 
often be found to be acting as an “agent” of the institution, the Direc- 
tor, or other superiors could be held liable for the actions of the RA 
under the legal theory of “respondeat superior.” 
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RELATIONSHIPS WITH STUDENTS AND STAFF 


In order to recognize legal issues arising in the daily operation 
of housing, you need to understand the basic relationships which ex- 
ist between the institution, students and staff. These relationships define 
the rights of the college or university and the individual involved. Thus, 
the decision making process must include a determination of the rela- 
tionship involved which will, in turn, reveal the rights affected. 

There are five basic relationships which exist between campus 
housing, as an organizational unit of the institution, and students and 
staff. Students and staff are citizens and as such, they have a con- 
stitutional relationship with the housing departments at public institu- 
tions. In both public and private institutions, students and staff also 
have a contractual relationship with the housing office. The contrac- 
tual relationship may either be explicit or implied. Both types of in- 
stitutions must, in addition to contractual rights, also respect the per- 
son, property and reputation of students and staff. Failure to do so 
could result in a tort, or twisted relationship, for which the institu- 
tion or individual staff member could be held liable. Applicable federal 
or state laws may also define a relationship between the parties. Finally, 
administrative regulations may create yet another relationship and set 
of rights. 


The relationships outlined above, are defined or created in state 
and federal constitutions, statutes and regulations, contracts and case 
law. The last source, case law, consists of judicial opinions interpreting 
the other documents and providing remedies not found in the statutes. 
Case law is sometimes referred to as judge-made law. 


SOURCES OF LAW: HOW TO FIND THEM 


Your decision making ability as a housing administrator could 
be greatly enhanced by having access to the sources of law which define 
the relationships between housing and others. One need not be an at- 
torney to be able to find and read the law. While there are some terms 
which have specific legal meanings, the administrator can gain a good 
general understanding of rights and obligations by reading the con- 
stitutional provisions, statutes, regulations and cases pertaining to col- 
lege housing. There simply is no substitute for reading the original 
source. 


Constitutions 

Federal and state constitutions can usually be found in the 
reference room of most college libraries. The United States Constitu- 
tion is the supreme law of the land and everything else must be in 
accord with the Constitution. While federal and state constitutions 
are very broad documents, they do outline the rights and limitations 
of government, as well as the rights of citizens. Housing officers should 
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be particularly interested in the First, Fourth and Fourteenth Amend- 
ments of the federal Constitution. Annotated copies of these documents 
are often available. The annotations explain the history of a particular 
section and how it has been interpreted. 


Statutes 

The laws passed by Congress, such as Title IX or Section 504, 
are codified in the United States Code (U.S.C.). The United States 
Code Annotated (U.S.C.A.) and the United States Code Service 
(U.S.C.S.) are two commercial publications which also contain the 
codified laws of the United States with annotations. One or more of 
these publications often will be found in the library reference room. 
Individual law offices or the county court building will have copies 
of these publications too. The Code is organized by topics and includes 
many volumes. Title 20 of the Code contains the laws specifically 
related to education, while Title 42 refers to public health and welfare 
laws. Each publication has its own index. 


The Arabic numbers should not be confused with Roman 
numerals. Roman numerals, such as Title IX, refer to a specific part 
of a law passed by Congress. In the case of Title IX, the number refers 
to a specific part of the Education Amendments of 1972. Once the 
Higher Education Amendments of 1972 became a federal law, Title 
IX (along with other titles in the Act) was codified as a “section” within 
Title 20 of the Code. References to the Code (or citations as they are 
generally referred to) will be written with the title number first, the 
name of the publication next and the specific section last. Thus, for 
example, 20 U.S.C.S., 401 would refer to Title 20 (educational laws) 
in the United States Code Service section 401 (The National Defense 
Education Act). The symbol “§” is often used and simply means 
“section.” 


State laws are also codified in several volumes for each state. 
Topics (such as colleges and universities) in the state codes are usual- 
ly organized by chapter and contain annotations giving interpreta- 
tions of the statute. Citations to state laws also use Arabic numerals. 
The name of the state laws usually appears first, followed by a reference 
to the chapter and section. Chapters and sections are normally 
separated by a period or hyphen. For example, KRS 164.891 refers 
to Kentucky Revised Statutes (KRS), Chapter 164 (Colleges and Univer- 
sities), Section 891 (defining “agents,” for purposes of malpractice in- 
surance, at the University of Louisville). 

You will find one or more index volumes at the end of the statutes. 
To find topics of interest, simply look under key words, as in any 
other index. For example, to determine if there are any state laws on 
hazing, one would look under colleges and universities, hazing, 
students, fraternities and sororities, or similar topics. State statutes 
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can normally be found in the reference room of the library, individual 
law offices or the county court building. Public libraries will usually 
also have copies of the state statutes. To gain a basic familiarity with 
your state laws, you would benefit greatly from simply perusing the 
index for topics of interest, finding and reading them. 

Because the law is ever changing, both the federal code and state 
statutes have updates filed in the back of the volumes. These “pocket 
parts,” as they are called, are organized and numbered in the same 
way as the code or statutes, and are simply a way to update the hard- 
back volume without replacing it everytime a new law is passed. 
Whenever one reads a law in the hardback volume, the “pocket part” 
should also be checked to ensure that the law has not subsequently 
been repealed, or changed in some way. 


Regulations 

A statute or law passed by the Congress or a state legislature, is very 
broad in scope. Thus, the legislative body will require administrative 
agencies to develop rules and regulations to implement the law. Regula- 
tions of federal agencies first appear in the Federal Register (F.R.). Once 
those regulations have been approved and published in their final form, 
they are codified and incorporated into the Code of Federal Regula- 
tions (C.F.R.). The F.R. and the C.F.R. can generally be found in the 
federal documents section of the college library or the reference room. 
United States Attorneys and federal court houses will also maintain 
copies. State administrative regulations can usually be found at any 
state agency, such as at public colleges and universities. 

The citation system for federal and most state administrative 
regulations parallels that used for the U.S. Code. Thus, 34 C.F.R. 84 
would refer to Title 34 (education topic) of the Code of Federal Regula- 
tions, part 84 (regulations dealing with nondiscrimination on the basis 
of handicap, in educational institutions). In Kentucky, 11 KAR 5:030 
refers to Title 11 (Kentucky Higher Education Assistance Authority) 
of the Kentucky Administrative Regulations (KAR) Chapter 5 (KHEAA 
grant programs) section 030 (student eligibility). 


Case Law 

Not everyone agrees on the specific interpretation of a particular 
constitutional provision, statute, regulation or contractual provision. 
When such controversies arise, the courts are asked to render a deci- 
sion. These judicial opinions are referred to as case law and provide 
yet another source of law. Courts sometimes even fashion a remedy 
where none presently exists. 

Judicial decisions are published in a series of reporters. Federal 
cases can be decided at three different levels, thus there is at least one 
publication reporting decisions at each level. The United States 
Supreme Court is the highest court in the land and its opinions are 
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so significant that they appear in several publications. The federal 
government publishes Supreme Court decisions in the United States 
Reports (U.S.). The Supreme Court Reporter (S.Ct.); Lawyers Edi- 
tion 2d (L.Ed.2d); and the United States Law Week (L.W.) are com- 
mercial publications which report the Supreme Court's decisions. 


Current decisions of United States Courts of Appeals are reported 
in the second series of the Federal Reporter (F.2d). These courts have 
jurisdiction over specific geographic areas (see Appendix A). Federal 
district courts also exercise jurisdiction within a particular area and 
their decisions are reported in the Federal Supplement (F. Supp.). Some 
district court decisions may also be found in the Federal Rules Digest 
(F.R.D.). 


Each state has a similar hierarchical system of courts. Normally, 
only the decisions of state appellate courts are reported. State court 
decisions are published in a reporter system covering several states 
(see Appendix B). For example, the current decisions of the appellate 
courts of Maine, New Hampshire, Vermont, Connecticut, New Jersey, 
Pennsylvania, Delaware and Maryland would appear in the second 
series of the Atlantic Reporter (A.2d). 


All published decisions are cited in a similar fashion. The first 
name in the citation generally refers to the person bringing the 
complaint—the plaintiff, or appellee. The second name refers to the 
individual defending against the action—the defendant, or appellant. 
There will then be several arabic numerals, followed by an abbrevia- 
tion and then more numerals. The abbreviation indicates the reporter 
in which the decision is published; the first set of numerals indicates 
the volume of that publication, in which it appears; and the second 
set refers to the page number on which the case may be found in the 
volume. Finally, there will be a set of parentheses. Information in the 
parentheses indicates the specific court which rendered the decision 
and the year the case was decided. Since there is only one United States 
Supreme Court, only the year appears in the parentheses for citations 
to it’s opinions. Citations to state supreme court opinions will only 
show the abbreviation for the particular state, and the year, in 
parentheses. 

Thus, Widmar v. Vincent, 102 S. Ct. 269 (1981) is a decision of 
the United States Supreme Court appearing in volume 102 of the 
Supreme Court Reporter on page 269. The case was decided in 1981 
and involved a controversy between Widmar and Vincent. Emory 
University v. Porubiansky, 282 S.E.2d 903 (Ga., 1981) was a controver- 
sy between Emory University and Porubiansky decided by the Georgia 
Supreme Court in 1981. The court's decision may be found on page 
903 of volume 282 of the Southeastern Reporter, Second Series. 


Federal and state reporters can be located in attorney's offices, 
state or federal court buildings, and law school libraries. Local bar 
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associations often maintain a law library containing both federal and 
state reporters. Local individual attorneys are more likely to main- 
tain state reporters, while U.S. Attorneys will usually maintain the 
federal reporter system. 


THE JURISDICTION OF COURTS 


The three federal courts which you are most concerned with are 
federal district courts, United States courts of appeals and The Supreme 
Court. There are many district courts, but only twelve courts of ap- 
peals and only one Supreme Court. These courts are all courts of 
geographic jurisdiction. What that means is simply that they only have 
jurisdiction over matters which arise in a specific geographic area. This 
also means that the decision of a court in one geographic jurisdiction 
generally does not bind another jurisdiction. Thus, when the District 
Court for the Western District of Michigan decides an issue, the District 
Court for the Southern District of New York might decide a similar 
issue differently. Of course, the New York District Court could adopt 
the reasoning of the Michigan Court and decide the issue similarly 
if it choses to do so. 

The courts of appeals are also courts of geographic jurisdiction. 
Prior to 1982, several courts of appeals had decided that it was the 
intent of Title IX to include employees under the scope of the Act. 
At the same time, several other courts of appeals held that Title IX 
was only intended to prohibit sex discrimination against students, and 
employees were not within the scope of Title IX. This difference was 
possible because the courts only have jurisdiction over their own 
specific geographic area (see Appendix A). 

Obviously, the country can’t operate with federal law being in- 
terpreted differently in different parts of the land. That's where the 
Supreme Court comes in. The Supreme Court has jurisdiction over 
the entire nation and its possessions. When the Supreme Court speaks, 
everyone listens! With respect to Title IX, the Supreme Court has 
recently held, in North Haven Board of Education v. Bell (1982), that 
employees are covered within the scope of the Act. 

State courts are generally organized along the lines of the federal 
system—hierarchical and with geographic jurisdiction. This type of 
system has promoted the statement that “The law is what the highest 
court says it is!” States, like the federal system, also have courts of 
“special,” rather than geographic, jurisdiction. You will be especially 
interested in the Court of Claims, which is where many states require 
claims against state agencies to be settled. 

You should also be aware that the laws of each state differ and 
judicial interpretations in one state have no binding effect on another 
state. What Indiana courts decide, with regard to the liabili- 
ty of a social host for the torts of an intoxicated guest, has no bind- 
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ing effect on what the Kentucky courts might decide for the same issue. 
A well reasoned opinion, however, might carry a good deal of sway 
for other jurisdictions. 


WORKING WITH INSTITUTIONAL COUNSEL 


Increasingly, universities and colleges are appointing “in-house” at- 
torneys. Certainly, having counsel right on campus is convenient and 
comforting. However, whether one has “in-house” counsel, or uses 
a local attorney on a retainer basis, there are several aspects related 
to working with counsel that you need to be aware of and address. 

No matter what kind of legal counsel an institution has, you need 
to determine how to obtain access to those services. Institutions will 
generally have set procedures for consulting with the attorney or, in 
some cases, the firm that represents the university. The administrator 
should learn what those procedures are before there is a need to use 
them. Almost invariably, a critical question will arise after normal 
working hours. How does one gain access to counsel in such emergen- 
cies? Could counsel be reached at home if needed? Who should ini- 
tiate contact with counsel . . . during working hours. . . after work- 
ing hours . . . on weekends?. 

Once access to counsel has been established, how should the at- 
torney be used to benefit you as a housing administrator? There are 
several ways in which the institution's attorney can be helpful to col- 
lege housing administrators. Counsel may, with the assistance of hous- 
ing staff, conduct professional development seminars or workshops. 
It's important, however, that you and the housing staff work with 
the attorney in planning and preparing for such programs. While 
counsel knows the law and is the one person to provide legal advice, 
the housing staff is most familiar with the reality of residence hall opera- 
tions. Both areas of knowledge have to be blended if the program is 
to be helpful to staff. 

Counsel can also be very effective in responding to specific con- 
cerns of staff. These concerns should usually be put to counsel in the 
form of a question. Since there are very few absolutes in the law, ques- 
tions should not be phrased in such a way as to evoke a yes or no 
response. Although it’s tempting to want a yes or no response, it’s 
very difficult for counsel to respond in such a way without knowing 
the complete set of facts. For example, asking whether an RA can copy 
material from a copyrighted publication to use in an alcohol abuse 
workshop would be difficult to answer. A better question might be 
“under what conditions may R.A.’s copy material from a protected 
work, to use in an educational workshop?” This latter question would 
provide information that can be used in the decision making process. 
Knowing what questions to ask is yet another reason for becoming 
familiar with the legal issues inherent in housing operations. 
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Another way in which counsel can be of benefit to you as a hous- 
ing administrator is to respond to draft copies of policies, forms, hand- 
books, contracts, licenses and similar materials. Counsel should be 
asked to review such material before it is finalized. Responses of counsel 
to these documents can point out problems, different interpretations, 
unintended obligations or promises and the like. Responses from 
counsel should be provided in writing, for reference purposes, and 
to document your good faith effort in acting on advice of counsel. 

Housing documents and materials should be reviewed by counsel 
not only whenever there is a change but also every few years, even 
where there have not been any changes. The law is very dynamic and 
a policy that was legally acceptable a few years ago may be an in- 
fringement on someone's rights today. 


Using counsel in these ways can be beneficial to you as a hous- 
ing administrator, but only if you, and counsel, both recognize your 
responsibilities and limitations in the process. Housing administrators 
are not attorneys and should therefore rely on counsel to draw the 
legal guidelines and parameters. However, attorneys are not housing 
administrators and should not attempt to make administrative 
decisions. 


The housing officer who allows counsel to make administrative 
decisions abdicates responsibility for the housing program. There is 
usually a risk associated with every decision. As a housing officer, 
you are in the best position to know if the educational advantages 
of a particular decision outweigh the risk of potential liability. What 
counsel can do is help you and your staff to understand what can be 
done to minimize the risk, once an educational decision has been made 
within the legal parameters. 


SUMMARY 


A study of this monograph can prepare you to get the most out 
of working with counsel by sensitizing you to the legal issues which 
affect your work. As part of a professional library, you should have 
a good basic text in college law in addition to this monograph. Such 
a publication will provide a more detailed presentation of aspects, other 
than housing, and provide you with an overall view of the legal issues 
in the institution as a whole. In addition, you or your office should 
subscribe to an updating service to keep abreast of the ever changing 
case law as it relates to college housing. By staying current and assisting 
others with whom you work to do the same, you will reduce the risk 
of infringing upon someone elses rights. 


Chapter II 


Constitutional Issues 
In the Residence Halls 


Gary Pavela 


INTRODUCTION 


The basic guarantees of individual liberties found in the Constitu- 
tion were not always applied on campus. Students could be dismiss- 
ed because they failed to attend religious services at a state university 
(North, 1891); because they were “apparently not in sympathy with 
the management of the institution” (Woods, 1924, p. 550); or simply 
because they publicly criticized the campus administration (Steier, 
1959). Although nearly everyone understands that these cases do not 
reflect the current state of the law, many educators fail to ask how 
college and university students managed to acquire a number of im- 
portant substantive and procedural rights over the years, especially 
at public schools. An appropriate answer would be that while the Con- 
stitution has changed relatively little since the turn of the century, the 
social and political perspective of the judiciary has changed a great deal. 


When judges interpret the Constitution, they occasionally attempt 
to convey the impression that they are implementing the intentions 
of the Founding Fathers. Actually, as Richard Neely (1981) has observ- 
ed, “[W]hat the courts are really saying . . . is that if the Founding 
Fathers had grown up in the twentieth century, had had all of our 
experiences, and perceived the problems from our vantage point, they 
would decide the case the way the court writing the opinion is deciding 
it”(p. 11). This means, of course, that constitutional law is not static; 
it develops and evolves as social change occurs in the larger society. 


The effect of social change upon constitutional interpretation is 
demonstrated by a lawsuit which ultimately revolutionized many 
aspects of college and university law. In Dixon, (1961), the United 
States Court of Appeals for the Fifth Circuit heard a case involving 
the expulsion of a number of Black students from Alabama State Col- 
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lege. The students, who were dismissed without a hearing, had par- 
ticipated in civil rights demonstrations off campus, which the presi- 
dent of the college regarded as being disruptive “to the orderly con- 
duct of [college] business” (p. 152). Disregarding all precedent to the 
contrary, the Court of Appeals reinstated the students and held that 
a charge of misconduct depends upon a determination of facts “easily 
colored by the point of view of the witnesses,” thereby requiring “the 
rudiments of an adversary proceeding” in which college authorities 
would have “an opportunity to hear both sides in considerable detail” 
(p. 159). 

The holding in Dixon is significant not only for what it tells us 
about the Constitution, but also because it demonstrates that educators 
who violate the evolving standards of basic fairness in our society are 
likely to run afoul of the law. The president of Alabama State Col- 
lege in 1961 simply lived in a different social environment than his 
predecessors. By misunderstanding the impact of the civil rights move- 
ment upon his college (and upon the country as a whole), he became 
an unwilling participant in a process which changed the way the Con- 
stitution would be applied on campus. 

Unfortunately, too many educators who are familiar with cases 
such as Dixon assume that they can affect the development of consti- 
tutional law only by doing something wrong. In many instances, 
however, it is also possible to influence the law by doing something 
right. For example, in Bakke (1978), the Supreme Court held that a 
special admissions program used by tne University of California at 
Davis was unconstitutional. At the same time, Justice Powell cited 
the “illuminating example” of a Harvard College admissions program, 
which encouraged minority enrollment without setting a specific racial 
quota. Likewise, in Board of Curators v. Horowitz (1978), the Supreme 
Court determined that a student at a public institution of higher educa- 
tion need not be accorded a hearing prior to being dismissed for 
academic deficiencies. An important factor taken into consideration 
by the Court was an innovative due process procedure developed by 
the University (i.e., evaluation of the student’s academic performance 
by an independent panel of practitioners), which convinced even a 
dissenting Justice that the student in question had been accorded “as 
much procedural protection as the Due Process Clause requires” (p. 
103, Justice Marshall, concurring in part and dissenting in part). 

The list of useful contributions which school officials have made 
to the evolution of constitutional law could be cited at length. 
Nonetheless, the principle remains the same: the various words and 
phrases in the Constitution are defined by judges who are influenced 
by events in the larger society. As an institutional administrator who 
understands this process, you can anticipate (and affect) the ways in 
which the Constitution will be applied on your campus by carefully 
monitoring the basic “fairness” of your policies, both from your own 
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perspective, and from the perspective of responsible individuals in the 
larger community. The discussion which follows is designed to be of 
assistance to you in this regard by defining current trends in the law 
on matters related to “state action” and private schools, freedom of 
expression, search and seizure, and the application of the Fourteenth 
Amendment at institutions of higher education. 


THE CONSTITUTION AND PRIVATE INSTITUTIONS 
The various protections in the Bill of Rights were originally 
enacted as limitations solely upon the federal government (Barron, 
1833). It was not until long after the Fourteenth Amendment was 
adopted that most of those protections were also applied to the ac- 
tions of states and localities. So far, most courts have not extended 
the same constitutional restrictions to private schools (Kaplin, 1978; 
Thigpen, 1982; Rendell-Baker, 1982; Green, 1979; Grossner, 1968). 
Private school administrators should not conclude that they are 
unaffected by developments in constitutional law. There have been 
cases in which private schools have been held to be so intertwined 
with the state that they must comply with the provisions of the Four- 
teenth Amendment (Ryan, 1971; Isaacs, 1974). Furthermore, private 
schools are subject to federal statutes and regulations which may follow 
constitutional standards. The federal handicap regulations, for exam- 
ple, contain especially broad language requiring most recipient institu- 


tions to adopt grievance systems with “appropriate due process” pro- 
cedures (45 C.F.R. 84.7 [b]). 


Private schools may also have contractual obligations to students 
which resemble constitutional due process requirements (Clayton, 
1981). These obligations need not be specified in a formal document. 
For example, in Carr (1962), it was held that: 

there is an implied contract between the student and the university 
that, if he complies with the terms prescribed by the university, he 
will obtain the degree which he sought. The university cannot take 
the student’s money . . . and then arbitrarily expel him or arbitrarily 
refuse, when he has completed the required courses, to confer on 
him that which it promised, namely, the degree. (p. 413) 

Finally, private school officials may wish to adhere to fundamental 
constitutional norms as a matter of policy. Contrary to popular im- 
pression, the courts have not saddled public campuses with burden- 
some due process requirements (see the discussion of Fourteenth 
Amendment due process standards in this chapter). There does not 
appear to be any sound reason for private schools to reject the simple 
standards of basic fairness which are applicable at state supported 
institutions. 
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THE FIRST AMENDMENT 
The First Amendment to the Constitution states that: 
Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom 
of speech, or of the press, or the right of the people peaceably to 
assemble, and to petition the Government for a redress of grievances. 
Although the plain wording of the First Amendment would restrict 
only the power of “Congress,” the Supreme Court held in 1939 that 
it should be applied to the states as well (Schneider, 1939). Further- 
more, a number of state constitutions have comparable provisions 
which may be applicable to both public and private institutions (State, 
1982). 


The Supreme Court has held that there is “no room for the view 
that, because of the acknowledged need for order, First Amendment 
protections should apply with less force on college campuses than in 
the community at large” (Healy, 1972, p. 180). An underlying rationale 
for this commitment was stated in Keyishian (1967): 

Our Nation is deeply committed to safeguarding academic freedom 
which is of transcendent value to all of us. . .. The nation’s future 
depends upon leaders trained through wide exposure to that robust 
exchange of ideas which discovers truth out of a multitude of 
tongues, rather than through any kind of authoritative selection. 
(p. 603, citation omitted) 

The various protections specified in the First Amendment are 
stated as absolutes. Nonetheless, public officials have been permitted 
over the years to prohibit the dissemination of certain types of ex- 
pression (e.g., obscenity) and to impose reasonable restrictions upon 
the time, place, and manner in which First Amendment rights are ex- 
ercised. These limitations upon the scope of the First Amendment can 
be best understood by considering a number of pertinent problems 
which may arise on the campus, and particularly in your residence 
halls. 


Freedom of Speech 

One problem occasionally encountered by housing officials is the 
use of offensive language in the halls. It can be a great temptation 
to assert that this form of expression has no place in the campus en- 
vironment and to punish those responsible for it. The Supreme Court 
has determined, however, that “the mere dissemination of ideas—no 
matter how offensive to good taste—on a state university campus, 
may not be shut off in the name alone of ‘conventions of decency’” 
(Papish, 1973, p. 670). Even the expression of a four letter vulgarity 
addressed to a public university president can be protected by the Con- 
stitution (Thoren, 1973). 

The courts do, however, see a difference between vulgarity and 
obscenity. The latter, as defined in Miller (1973), is not considered 


14 


a form of speech protected by the First Amendment. Under the Miller 
standard, material may be considered obscene if it: 
1. depicts or describes, in a “patently offensive way,” sexual con- 
duct specifically defined by applicable state law; and 
2. taken as a whole, appeals to “prurient interest in sex;” and 
3. taken as a whole, does “not have serious literary, artistic, political, 

or scientific value” (p. 24). 

The law pertaining to obscenity can be very complex. Distinc- 
tions need to be made, for example, between the private possession 
of obscene material and its distribution (Stanley, 1969). Likewise, offi- 
cials at public institutions should understand that any system of prior 
restraint or censorship will bear “a heavy presumption against its con- 
stitutional validity” (Southeastern Promotions Ltd, 1975, p. 558). It 
will be imperative to consult with counsel before developing and en- 
forcing any obscenity standard on campus. 


As a housing administrator, you may also seek to regulate various 
forms of expression which could be defamatory. Defamation consists 
of words which are written (libel) or spoken (slander) which commun- 
icate false information, damaging to a person's reputation. For exam- 
ple, you would properly be concerned about the publication of a 
residence hall newspaper which appeared to contain libelous material. 
As in the case of obscenity, however, the regulation or prohibition of 

free expression on the grounds of potential libel, should be undertaken 
with extreme care, if at all. The courts will require school administra- 
tors to conduct a careful inquiry into whether the material is libelous 
as a matter of state law (Trujillo, 1971). Furthermore, broadly writ- 
ten policies designed to prevent the publication of libelous material 
may be viewed as an effort to suppress legitimate dissent on campus 
(Baughman, 1973). In short, it might be best for you to use the publica- 
tion as a learning opportunity and advise students about the legal issues 
pertaining to libel, rather than relying upon any form of censorship. 
If necessary, the housing office may publicly disassociate itself from 
a student publication (Bazaar, 1973). In any event, by recognizing stu- 
dent rights and responsibilities in this regard, you can limit the potential 
liability of the institution and your staff for the publication of 
defamatory material (Mazart, 1981; see, generally, Stevens, 1975). 

Another form of speech which is currently testing the limits of 
the Constitution on campus is the expression of racist remarks and 
epithets. Administrators are not powerless to respond to such behavior 
if the manner of expression is disruptive (e.g., classes are interrupted 
by a loudspeaker), or if it is accompanied by damage to property (e.g., 
painting a symbol on a school building), or by specific threats of 
violence (Norton, 1969). The courts have held, however, that the sim- 
ple assertion of racist sentiments can be protected by the First Amend- 
ment (Joyner, 1973). 
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One rationale for protecting offensive and insulting forms of 
speech was set forth by Justice Hugo Black, who observed that “First 
Amendment [freedoms] must be accorded to ideas we hate, or sooner 
or later they will be denied to the ideas we cherish” (Communist Par- 
ty, 1961, p. 137). The Supreme Court has cited this principle in holding 
that even an organization such as the Ku Klux Klan has a right to 
freedom of expression (Brandenburg, 1969). Perhaps the clearest state- 
ment of the applicable First Amendment standard was made by the 
United States Court of Appeals for the Fourth Circuit in National 
Socialist White Peoples’ Party (1973): 

[T]he expression of racist and anti-Semitic views in a public place 
and the right to assemble in a public place for the purpose of com- 
municating and discussing racist and anti-Semitic views are protected 
activities and may not be circumscribed by the state, except where 
advocacy is directed to inciting or producing imminent lawless ac- 
tion and is likely to incite or produce such action. (p. 1015, citation 
omitted) 

It should be emphasized that administrators at private institutions 
have more latitude than their counterparts at public colleges and 
universities to prohibit any expression of racist views on campus. 
Before embarking on that course, however, careful consideration will 
need to be given to the scope and wording of any prohibition and 
to the need to protect academic freedom. For instance, broadly worded 
prohibitions against “racist” speech on campus might logically apply 
to literary works such as The Merchant of Venice and could lead to 
official censorship of library materials. A Yale University committee 
considered these issues in 1975, and endorsed a policy quite similar 
to what would be required at public institutions: 

Shock, hurt and anger are not consequences to be weighed lightly. 
No member of the community with a decent respect for others should 
use, or encourage others to use, slurs and epithets intended to 
discredit another's race, ethnic group, religion, or sex . . . [But] even 
when some members of the university community fail to meet their 
social and ethical responsibilities, the paramount obligation of the 
university is to protect their right to free expression. If the univer- 
sity’s overriding commitment to free expression is to be sustained, 
secondary social and ethical responsibilities must be left to the in- 
formal processes of suasion, example and argument. (Report of the 
Committee, p.18) 
Time, Place, and Manner Regulations 

The protection given to freedom of expression in the United States 
is truly extraordinary. This does not mean, however, that everyone 
with opinions to express must be allowed to do so at any time and 
at any place (Heffron, 1981; Esteban, 1969; Barker, 1968; Cox, 1965). 
You may impose reasonable time, place, and manner restrictions in 
order to insure that expressive activity does not “drown out classroom 
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conversation, make studying impossible, block entrances” or the like 
(Grayned, 1972, p. 119; see also Grossner, 1968; Goldberg, 1967). 


The regulation of expressive activity by state officials has been 
subject to very careful scrutiny in the courts. Time, place, and manner 
restrictions enforced without written standards are especially suspect, 
as are policies which provide for “blanket discrimination against out- 
siders” in areas of the campus which might be considered a “public 
forum” (Spartacus, 1980, p. 801). Even in the residence hall setting 
(which is not normally considered a public forum) it has been held 
that a total ban against door-to-door political canvassing is imper- 
missible (James, 1972). 


Valid time, place, and manner restrictions must serve “significant” 
governmental interests (Heffron, 1981). A prohibition against 
speechmaking in a library reading room, for example, would normally 
be acceptable, while stringent distribution restrictions applied to a cam- 
pus newspaper for reasons of “litter control” would not. The latter 
has been held to be a violation of the “well settled” principle “that 
minor matters of public inconvenience or annoyance cannot be 
transformed into substantive evils of sufficient weight to warrant the 
curtailment of liberty of expression. . .” (New Times, 1974, p. 174). 
Above all else, however, you must avoid imposing restrictions based 
upon “the content and subject matter of the message communicated” 
(Gay Students Organization of the University of New Hampshire, 1974, 
p.660). 


The most recent example of how the courts will view pertinent 
time, place, and manner restrictions in the residence hall setting can 
be found in two cases involving Pennsylvania State University and 
American Future Systems Inc. (AFS), a company engaged in the sale 
of tableware and cooking utensils. Penn State allowed AFS to give 
presentations to groups of students in specified common areas of the 
residence halls and then to sell merchandise to individual students in 
their own rooms upon request. What Penn State would not permit 
was solicitation and selling in common areas, or group presentations 
or group sales in individual residence hall rooms. AFS contended that 
this policy constituted an unreasonable infringement of its First Amend- 
ment rights. 


In American Future Systems (1980), the United States Court of 
Appeals for the Third Circuit concluded that AFS’s activity represented 
a form of “commercial speech” which was entitled to some First 
Amendment protection. Nonetheless, the court stated that commer- 
cial speech holds a “subordinate” position to noncommercial speech 
and may be subject to more stringent regulation. The residence hall 
policies in question were held to be reasonable since Penn State made 
a sufficient showing that “group sales activities within the residence 
halls would disrupt the proper study atmosphere and the privacy of 
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the students” (p. 257). The court also noted that AFS’s freedom of 
speech had only been “restricted,” rather than “totally suppressed.” 


In a second lawsuit, decided two years later, the same court ruled 
on another dispute between AFS and Penn State (American Future 
Systems, 1982). This case arose out of Penn State’s decision to censor 
certain portions of the AFS “common area” group presentation in order 
to prevent any form of “solicitation.” While the court reaffirmed the 
validity of Penn State’s distinction between presentation of informa- 
tion and the actual consummation of commercial transaction, it also 
held that the University “failed to show a substantial state interest, 
much less a plausible explanation, for its policy differentiating between 
the nature of the information contained in the AFS demonstration” 
(p. 913). Furthermore, in remanding the case to a lower court, the 
Court of Appeals directed that consideration be given to the “associa- 
tional and free speech rights” of students who might wish to participate 
in organized presentations in their residence hall rooms. 


One cannot read the AFS cases without wondering if the Univer- 
sity is motivated by a desire to “protect” students from the questionable 
tactics of an aggressive sales organization. If so, given the adult status 
of most students, it might be better to make consumer information 
available to them rather than resorting to any form of censorship. In 
any event, a few preliminary conclusions about the AFS litigation are 
possible. First, college and university residence halls need not be con- 
sidered a “public forum” for the exercise of First Amendment rights. 
As a housing administrator, you may restrict those forms of com- 
munication which would significantly impinge upon the normal ac- 
tivities which occur in a residential setting. Second, given the limited 
First Amendment protection accorded to commercial speech, group 
commercial “transactions” may be banned in the residence halls, at 
least in residence hall common areas, altogether. Third, college students 
may have First Amendment “associational” rights to participate in 
“presentations” or even transactions, in their own rooms. Finally, to 
the extent that housing officials permit residence hall “common” areas 
to be used for discussion or debate, the contents of lawful speech oc- 
curring there should not be subject to censorship. 


Right of Association 

One of the unresolved issues in the American Future Systems cases 
was what the court of appeals referred to as the “associational” rights 
of public college and university students. The Supreme Court has deter- 
mined in this regard that “the right of individuals to associate, to fur- 
ther their personal beliefs” is “[a]mong the rights protected by the First 
Amendment” (Healy, 1972, p. 181). Predictably, the right of “free 
association” is the subject of frequent litigation in the college and 
university setting. 
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In Healy, the Supreme Court considered a case involving denial of 
recognition by a state college in Connecticut to a local chapter of the 
Students for a Democratic Society (S.D.S.). Nonrecognition meant 
that the organization was not permitted to use campus facilities for 
meetings and other purposes. The Court observed that there “can be 
no doubt that denial of official recognition, without justification, to 
college organizations, burdens or abridges [the] associational right,” 
(p. 181), protected by the First Amendment. Denial of recognition 
would be permitted only if associational activities “infringe reasonable 
campus rules, interrupt classes, or substantially interfere with the op- 
portunity of the other students to obtain an education” (p. 189). 
Although the court would permit school officials to “impose a require- 
ment. . . that a group seeking official recognition affirm in advance 
its willingness to adhere to reasonable campus law” (p. 193), it 
reiterated that a state school “ may not restrict speech or association 
simply because it finds the views expressed by any group to be abhor- 
rent” (p. 187-188). 


The holding in Healy has been followed in a number of controver- 
sial cases, including cases involving campus-based homosexual 
organizations (Department of Education, 1982; Gay Lib, 1977). For 
example, in Gay Alliance of Students (1976), the United States Court 
of Appeals for the Fourth Circuit held that a public university could 
not deny “registration” (including use of certain facilities and bulletin 
boards, listing in a campus directory, and eligibility to obtain univer- 
sity funding) to a gay student group. The University sought to justify 
the denial of registration on the grounds that the institution would 
otherwise be perceived as approving the aims and objectives of the 
Gay Alliance, and because the existence of a registered homosexual 
group would facilitate unlawful homosexual “contacts.” These con- 
tentions were rejected by the court, which concluded that registra- 
tion or recognition of a student group need not be equated with ap- 
proval of the group’s objectives, and that “[i]ndividuals of whatever 
sexual persuasion have the fundamental right to meet, discuss current 
problems, and to advocate changes in the status quo, so long as there 
is no ‘incitement to imminent lawless action’” (p. 166, citation omitted). 


Freedom of Religion 

Several recent cases involving campus religious organizations have 
also affirmed the associational rights of public school students, and 
the First Amendment right to freedom of religion as well. In Keegan 
(1975), the Supreme Court of Delaware cited the holding in Healy to 
support its conclusion that the University of Delaware could not pro- 
hibit religious services in residence hall common areas. The court 
distinguished between “promotion” and “neutral accommodation” of 
religion and concluded that: 
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University policy . . . could be neutral towards religion and could 
have the primary effect of advancing education by allowing students 
to meet together in the commons room of their dormitory to ex- 
change ideas and share mutual interests. If any religious group or 
religion is accommodated or benefited thereby, such accommoda- 
tion or benefit is purely incidental, and would not, in our judgment, 
violate the [First Amendment] Establishment Clause . . .. The com- 
mons room is already provided for the benefit of students. It is not 
a dedication of the space to promote religious interests. (p. 16) 


The United States Supreme Court recently reached a similar con- 
clusion and held that a blanket prohibition against use of university 
facilities for religious purposes was invalid (Widmar, 1981). In doing 
so, the Court reaffirmed its holding in Healy and observed that religious 
worship and discussion in those areas of a public university which 
might be considered “a generally open forum” are “forms of speech 
and association protected by the First Amendment” (p. 447). This prin- 
ciple has also been applied by the United States Court of Appeals for 
the First Circuit in upholding the “associational” rights of a religious 
group (“CARP”) at the University of New Hampshire (Aman, 1981). 


Summary 

1. Students at public colleges and universities are entitled to full First 
Amendment protection. Students at private schools may have com- 
parable rights based upon state constitutional provisions. 


2. The content and subject matter of student expression should not 
be subject to censorship unless it is determined to be obscene, 
defamatory, or an incitement to imminent lawless action. Any cen- 
sorship policy will be subject to very close scrutiny in the courts. 


3. Educators may impose reasonable time, place, and manner restric- 
tions to insure that expressive activity does not disrupt the academic 
environment. Limitations on freedom of expression, however, must 
be justified by “significant” governmental interests. 

4. College and university residence halls need not be considered a 
“public forum” for the exercise of First Amendment rights. While 
school officials may not suppress all forms of expressive activity 
in the residential setting, they may enforce reasonable regulations 
restricting those forms of communication which would significantly 
disrupt the normal residence hall environment. 

5. A right of “free association” is protected by the First Amendment. 
Public college and university officials may not restrict or deny 
recognition to a student group simply because the views expressed 
by the group are controversial or offensive. 

6. Religious worship and discussion conducted in an area which might 
be considered a “public forum” at a state institution would be pro- 
tected by the First Amendment. 
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THE FOURTH AMENDMENT 

The Fourth Amendment states that: 

The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not 
be violated, and no Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be seized. 

A fundamental purpose of the Fourth Amendment is to prevent 
arbitrary governmental invasions of an individual's home or privacy. 
The amendment reflects the abhorrence which the founders felt for 
the British “writs of assistance” and is designed to insure that most 
searches will be authorized by a disinterested magistrate. Furthermore, 
the amendment has been given a broad interpretation by the courts. 
It “protects people, not places” and is applicable any time an in- 
dividual’s justifiable expectations of privacy may be infringed by the 
government (Katz, 1967, p. 351). For example, in the educational set- 
ting, students normally have justifiable expectations of privacy in their 
residence hall rooms (City of Athens, 1974), their personal posses- 
sions (Johnson, 1975) and, of course, in their persons (Horton, 1982). 
Furthermore, you cannot require that these privacy rights be waived 
as a condition of enrollment in the institution or in the residence halls 
(Morale, 1976; Moore, 1968). 

Officials at private institutions are not normally considered agents 
of the government and are not bound by the restraints of the Fourth 
Amendment (People, 1974). Consequently, an administrator at a 
private college who obtained evidence of a crime while conducting 
a “wrongful search” would not deprive the government of the right 
to use the evidence in subsequent criminal proceedings (Walter, 1980). 
However, private institutional searches conducted upon the request 
of the police, or with police participation, would probably require 
a search warrant (People, 1968), as would searches conducted by 
private security guards for the purpose of criminal prosecution (Peo- 
ple, 1979). Private college officials should also be alerted to the fact 
that many states recognize a common law right of privacy which could 
be used to protect students at both public and private institutions 
against “unreasonable” intrusions upon their seclusion (3 Restatement 
of Torts, Second, 652 B). For example, the Supreme Court 
observed in Rakas (1978) that one might be able to recover damages 
for violations of Fourth Amendment rights “or seek redress under state 
law for invasion of privacy .. ..” (p. 134). 

Although there is some disagreement, a number of courts have 
held that officials at tax-supported colleges and universities “are 
generally deemed to be government agents” in Fourth Amendment 
cases (People, 1974, p. 368; State, 1976). Accordingly, it would be 
useful to understand how the courts define a “search,” what excep- 
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tions may exist to the requirement that searches be conducted pur- 
suant to a warrant, and what remedies are available to students whose 
Fourth Amendment rights have been violated. Unfortunately, Fourth 
Amendment law is very much in flux and is further complicated by 
the fact that “the Fourth Amendment does not always require the same 
results in the schools as it does in ordinary circumstances” (Horton, 
1982, p. 482). 


Plain View Exception 

It is not considered a “search” for a state official who has a right 
to be in a certain location to detect something by one of his natural 
senses. For example, a residence advisor walking down a central 
hallway does not conduct a “search” when he or she inadvertently 
overhears a loud conversation occurring within a residence hall room. 
This is so because those who talk loudly under the circumstances “can- 
not really be believed to have an expectation of privacy” (People, 1982, 
p. 610). Likewise, if you (or even a police officer) are properly within 
a student's room (e.g., with the student's consent, or incident to a lawful 
arrest) you may seize incriminating evidence or contraband which is 
in “plain view” (Washington, 1982; State, 1980a; State, 1976). Once 
the material is lawfully seized, it may be examined by an expert (Peo- 
ple, 1971) or photocopied (Stranhan, 1982) and introduced into 
evidence at a campus disciplinary hearing or in a criminal trial. Dif- 
ferent standards will apply, however, if government officials open a 
“sealed package” to examine its contents (Walter, 1980). 

The “plain view” doctrine is only one example of the fact that 
a student is not considered to have a privacy right in matters which 
he or she knowingly exposes to the public. The same principle ap- 
plies if property or premises have been abandoned (Abel, 1960); or 
if an individual voluntarily turns over certain information to a third 
party which the third party conveys to the government, e.g., the 
telephone company informs the police of the numbers dialed from a 
particular telephone (Smith, 1979). In any event, even if a student is 
held to have a justifiable expectation of privacy in what was discovered, 
there are a number of important exceptions to the general require- 
ment that searches be conducted pursuant to a warrant. 


Warrantless Searches 

The Supreme Court has held that only “unreasonable” searches 
conducted without a warrant are condemned by the first clause of the 
Fourth Amendment. In determining what is a “reasonable” warrantless 
search, the Court has permitted the law to evolve “in light of contem- 
porary norms and conditions” (Payton, 1980, p. 591). Generally, a 
warrantless search will be permitted for any of the following reasons: 
(1) in an emergency; (2) to inventory lawfully obtained material; (3) 
if effective consent is given; (4) for certain limited kinds of health and 
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safety inspections; (5) in instances when the search is conducted sole- 
ly to maintain discipline or security in a state agency or institution; 
(6) in certain vehicle searches; (7) incident to a lawful arrest, or when - 
other forms of “immediate action” by law enforcement authorities are 
justified. Except for the latter two, all of these warrantless searches 
may occasionally be relied upon by your residence hall staff in the 
normal course of their duties. 


Emergencies 

One of the most important exceptions to the warrant requirement 
in the college and university setting is the search undertaken in response 
to an emergency. This exception is best demonstrated by People, 
(1971). In that case, a university employee smelled a “noxious odor” 
emanating from somewhere in a study hall. He used his master key 
to open over forty student lockers until he located a briefcase con- 
taining packets of marijuana which had been treated with a foul smell- 
ing preservative. The California Supreme Court held that the war- 
rantless search was proper since the “malodorous smell permeating 
the entire study hall” required a “prompt inspection” for the purpose 
of “abating the nuisance” (p. 300). 


The People case also indicates that it may be reasonable to ex- 
amine the contents of a legally seized container or package in emergen- 
cy situations, or if the contents are in “plain sight.” Similarly, state 
officials may conduct a legitimate “inventory” search of items which 
are lawfully in their possession. For example, in State (1975), a junior 
college student left her purse in a classroom. The purse was eventual- 
ly turned over to a campus security officer, who examined the con- 
tents and found amphetamines. The court held that the search was 
proper since the officer had lawful custody and “acted in good faith 
in conducting the inventory so as not to use it as a subterfuge for war- 
rantless search” (p. 911). Even though the officer found Ms. Johnson's 
identification before he found the amphetamines, it was permissible 
for him to conduct a thorough inventory search in order to identify 
and “safeguard” her valuables. The contraband was then seized under 
the “plain view” doctrine (see United States, 1982). 


Consent 

Another significant exception to the warrant requirement is the 
“consent” search. It is important to understand, however, that valid 
consent must be specific, unequivocal, and truly voluntary (Morale, 
1976; Piazzola, 1971). The contention that students who sign a 
residence hall contract give “implied” consent to any kind of a search 
would be viewed with suspicion by the courts, and could not be relied 
upon by law enforcement authorities (Commonwealth, 1970; People, 
1968). Furthermore, although one student living in a room could con- 
sent to a search of the entire room, such consent would not routinely 
apply to the personal effects of another occupant (LaFave, 1980). 
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Health and Safety Inspections 


Perhaps the most tenuous of the permissible warrantless searches 
is the “nonemergency” administrative health and safety inspection (see 
Warren, 1982, pp. 459-468). Although a number of lower courts have 
suggested that college and university officials may conduct health and 
safety inspections without a warrant (Morale, 1976; State, 1976), the 
Supreme Court has expressly held that comparable “fire, health, and 
housing code inspection programs” in the larger community, require 
the issuance of a warrant after “individualized review” by a 
“disinterested party” (Camara, 1967, p. 532). The Court recently reaf- 
firmed this result in Marshall, (1978a) and has permitted deviations 
from it only in unique circumstances, such as warrantless searches of 
coal mines pursuant to the Federal Mine Safety and Health Act 
(Donovan, 1981). 


Most college and university housing administrators are 
understandably reluctant to seek a warrant from a magistrate before 
undertaking a health and safety inspection. Accordingly, in order to 
limit the potential impact of Camara on public campuses, it would 
be prudent to have students give specific consent to such inspections 
in advance, perhaps in the residence hall contract. The inspections 
might be announced beforehand, or conducted on a routine schedule 
known to students, and should be limited in purpose and scope. Unan- 
nounced health and safety inspections, not authorized in the residence 
hall contract, could also be conducted if students consented to them 
at the time. If a student refused to give consent, it is conceivable that 
the courts might permit a college or university to rely upon an “‘inter- 
nal” warrant procedure (e.g., a narrowly drawn search authorization, 
signed by a campus executive officer, see Smyth, 1975). 


Maintaining Order and Discipline 
Finally, a warrantless search which is occasionally relied upon 

by school officials is the administrative search to maintain security 
or discipline. This category of search was outlined in Moore (1968). 
The Court in that case upheld a warrantless search of a residence hall 
room by a campus administrator who was looking for drugs. It was 
held that: 

[t]he constitutional boundaryline between the right of the school 

authorities to search and the right of a dormitory student to privacy 

must be based on a reasonable belief on the part of the college 

authorities that a student is using a dormitory room for a purpose 

which is illegal or which would otherwise seriously interfere with 

campus discipline . . .. This standard of ‘reasonable cause to believe’ 

to justify a search by college administrators . . . is lower than the 

ogo ae protected criminal law standard of ‘probable cause.’ 

p. 730 


The broad language used to permit the warrantless search in 
Moore (see also United States, 1969 and Keene, 1970) has been refined 
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and narrowed in subsequent cases. In Piazzola (1971), the Court con- 
cluded that school regulations authorizing warrantless searches and 
seizures in a residence hall could not be used to justify a criminal con- 
viction for possession of marijuana. It was held that the regulation 
in question could only be applied “to further the University’s function 
as an educational institution” (p. 289). Similarly, in Morale, (1976) 
the Court determined that a “[warrantless] check or search of student's 
dormitory room is unreasonable under the Fourth Amendment unless 
[the institution] can show that the search furthers its functioning as 
an educational institution” (p. 998). Conducting a search for stolen 
property did not qualify under that standard, since “(t]he presence 
or absence of stealing on a campus does not disturb or disrupt the 
operation of its academic functions” (p. 998). Taken literally, this 
holding, and the holding in Piazzola, would limit warrantless searches 
designed to enforce campus disciplinary regulations to a very narrow 
range of cases involving disruption of the academic environment, 
damage to university property, academic fraud, and the like. 


Exclusionary Rule 


The various definitions of a “search” and the categories of per- 
missible warrantless searches can be complicated and confusing. This 
problem is compounded by the fact that the courts are divided on the 
issue of what remedies may be available to students whose Fourth 
Amendment rights have been violated. It is true that students may 
be entitled to money damages in certain egregious cases, such as an 
unjustified “strip search” (Doe, 1980), or for violations of unquestioned 
Fourth Amendment rights (see, generally, Wood, 1975). What is 
unclear is whether the fruits of an unlawful search conducted by a 
public college official or law enforcement authority may be used as 
evidence in campus disciplinary proceedings. 


Defendants in criminal cases may rely upon a judicially imposed 
“exclusionary rule” to suppress illegally seized evidence in certain cases. 
The exclusionary rule is designed to preserve the integrity of the judicial 
process and to deter law enforcement authorities from engaging in 
lawless behavior (United States, 1980b). Other free societies do not 
follow the rule (Wilson, 1981) and it has engendered considerable 
debate between reasonable and articulate commentators on both sides 
of the question (La Fave, 1982 and Oaks, 1970). In recent years, the 
Supreme Court has limited the applicability of the exclusionary rule 
(see, e.g., United States, 1980b; Rakas, 1978; United States, 1974) and, 
with the appointment of Justice O'Connor, it is likely that a majority 
on the Court now disapproves of it in its present form (LaFave, 1982). 
Furthermore, the United States Court of Appeals for the Fifth Circuit 
recently adopted a “good faith” exception to the rule (State, 1980), 
which has also been endorsed by a federal advisory panel. 
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Some courts have applied the exclusionary rule on campus 
(Smyth, 1975). In most cases, however, it has been held that illegally 
seized evidence may be considered in college and university disciplinary 
hearings, since the “Supreme Court clearly intends to limit the exclu- 
sionary rule . . . and to allow only a criminal defendant to invoke 
its protections” (Morale, 1976, p.1001). This reasoning has also been 
followed in the analogous setting of attorney disciplinary proceedings 
(People, 1981). 

The fact that most courts do not require colleges and universities 
to adhere to the exclusionary rule in disciplinary hearings does not 
mean that institutional officials are precluded from doing so as a matter 
of policy. At campuses where there is ineffective supervision and con- 
trol over those who enforce regulations, the administrative adoption 
of an exclusionary rule might be necessary in order to prevent a pat- 
tern of violations of student Fourth Amendment rights. Generally, 
however, the indiscriminate application of the exclusionary rule in the 
educational setting should be avoided, since it would produce un- 
necessary proceduralism in hearings which are designed, in part, to 
teach students that they are accountable for their actions. 


Summary 


1. Students have a legitimate right to privacy in their residence hall 
rooms. 

2. It is not considered a “search” for a school official who has a right 
to be in a certain location to detect something by one of his natural 
senses. 

3. Housing administrators may make reasonable warrantless search- 
es in emergencies, for necessary maintenance, inventory, health and 
safety inspections, or to enforce appropriate regulations which fur- 
ther the educational mission of the institution. These searches should 
be undertaken with student consent whenever possible and should 
be limited in frequency and scope. 

4. Generally, one student cannot legally consent to a search of the 
personal effects of another student, even if both occupy the same 
room. 

5. Except in certain emergency situations, officials conducting a war- 
rantless search should give notice of their identity and purpose, and 
should provide students with a written justification for the search. 

6. Searches conducted for the purpose of initiating criminal prose- 
cution, or which are likely to produce evidence of a crime, should 
be left to law enforcement officers. 

7. Most courts do not preclude the consideration of illegally seized 
evidence in campus disiplinary proceedings. Some institutions may 
wish to do so as a matter of policy. 


THE FOURTEENTH AMENDMENT 


The Fourteenth Amendment states, in part, that: 

All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of 
the State wherein they reside. No State shall make or enforce any 
law which shall abridge the privileges or immunities of citizens of 
the United States; nor shall any State deprive any person of life, 
liberty, or property, without due process of law; nor deny to any 
person within its jurisdiction the equal protection of the laws. 


Originally, the framers of the Fourteenth Amendment were con- 
cerned about the rights of black people in the Southern courts after 
the civil war. As a result, the due process clause was designed to in- 
sure that persons could not be deprived of their life, their personal 
liberty, or their property as a penalty for a crime, without a fair trial 
(Berger, 1977). Over the years, however the terms “liberty” and “prop- 
erty” have been broadly defined by the courts to include a “liberty 
interest” in one’s good name and reputation (Wisconsin, 1971) or a 
“property interest” in certain benefits provided by the state, such as 
free public education for elementary or high school students (Goss, 
1975). Furthermore, the “due process” requirement has been applied 
to state proceedings other than criminal trials, including college and 
university disciplinary cases (Dixon, 1961). 


The Fourteenth Amendment is specifically restricted to state ac- 
tion. Consequently, in the residence hall setting a student at a private 
school would not normally be entitled to constitutional due process 
protection prior to being removed from the halls on disciplinary or 
any other grounds (Miller, 1976). A student at a state school, however, 
could reasonably contend that such a dismissal would constitute a 
deprivation of a “property” right, based upon “the existence of rules 
and understandings promulgated and fostered by state officials . . .” 
(Perry, 1972, p. 602). Furthermore, although the case law is unclear 
at present, such a dismissal might also constitute an infringement of 
the student's “liberty” interest in his good name and reputation. The 
latter interest could be implicated even if the student was simply placed 
on official “probation” or otherwise had a finding of some sort of 
wrongdoing placed in his education records (De Prima, 1977; but see 
Bishop, 1976). In any event, if a property right or a liberty interest 
were infringed, the student would be entitled to some form of “due 
process.” 


The Process That’s Due 

Due process does not guarantee any specific type of procedure 
(Cafeteria Workers, 1961). Instead, the courts will balance the 
seriousness of the possible punishment against the risk of 
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an erroneous determination and the fiscal and administrative burdens 
involved in offering various procedural protections (Mathews, 1976). 
Generally, in cases of student misconduct, the amount of “due pro- 
cess” should be in proportion to the penalty which might be imposed. 
For example, a student accused of participating in a minor prank in 
a residence hall might be in jeopardy of being placed on residence hall 
probation, required to make a small contribution to a local charity, 
complete a campus service project, or the like. All the due process 
that would be necessary under these circumstances would be “oral or 
written notice of the charges against him and, if he denies them, an 
explanation of the evidence the authorities have and an opportunity 
to present his side of the story” in an informal “discussion” with a 
school official (Goss, 1975, p. 581). The rationale for this common 
sense approach was best expressed by a federal judge in Kentucky, 
who recently observed that if educators have to make “a federal case 
out of every petty disciplinary incident, the whole purpose of having 
any discipline at all and any rules of conduct would be defeated” (Bahr, 
1982, p. 487). 

Students at tax-supported institutions who are subject to expul- 
sion, lengthy suspension, dismissal from housing, significant finan- 
cial penalties, or a lasting stigma (e.g. transcript notation of disciplinary 
action) will be entitled to more than rudimentary due process protec- 
tion. Even in these cases, however, a “formal hearing in the true adver- 
sary context” is not required (Whiteside, 1978, p. 720). The courts 
recognize that disciplinary determinations made in the college and 
university setting should be distinguished from the imposition of 
criminal sanctions. It is understood and expected that campus ad- 
ministrators will use college regulations as a starting point for discus- 
sions with students about ethical issues. The punishments which may 
then be administered are designed, in part, to teach students that they 
are accountable for their actions. Most courts will be unwilling to im- 
pose a “criminal justice” model on campus as long as college and univer- 
sity officials understand the educational implications involved in such 
a process (Zanders, 1968). 


The basic due process protections which are required in serious 
disciplinary cases at public institutions have been outlined in holdings 
such as Dixon (1961), Esteban (1967), Morale (1976), and in a Missouri 
federal court “General Order” (1968). Most recently, in Sohmer (1982), 
a federal district court reiterated that students must be given advance 
notice of the grounds of the charges against them; that they should 
be heard in their own defense; that they are to be provided with “the 
names and a summary of the testimony” of potential witnesses, even 
though they “may not be necessarily entitled to be confronted by the 
witnesses at the hearing;” and finally, that any disciplinary action be 
“based upon substantial evidence” (p. 53). 
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Disciplinary Hearings 
In conducting disciplinary hearings you will encounter a number 
of issues which are not resolved in Sohmer or in those judicial deci- 
sions which set forth general due process standards. Additional 
guidance can be found in other relevant cases, as follows: 


T 


Colleges and universities have “inherent authority to maintain 
order and to discipline students” without specifying every con- 
ceivable form of misconduct in advance (Norton, 1969, p. 200). 


. College officials are expected to make a reasonable effort to in- 


form students about the general types of conduct which are pro- 
hibited. It will not be sufficient in this regard to develop regula- 
tions which simply prohibit “indiscriminate” behavior or which 
allow only “wholesome” activities. Language of that nature per- 
mits “different officials [to] attach different meanings to the words 
in an arbitrary and discriminatory manner” and would be un- 
constitutionally vague (Shamloo, 1980, p. 523). 


. Students who are entitled to a hearing should be given reasonable 


time to prepare a defense. One court has suggested that ten days 
notice would be sufficient (Speake, 1970). Students who pose an 
immediate threat to others may be subject to an interim suspen- 
sion prior to the hearing (Goss, 1975). 


. A hearing may be conducted in the absence of a student who fails 


to appear after campus officials have made a reasonable effort 
to provide adequate advance notice of the hearing time, date, 
and location (Wright, 1968). 


. Hearings need not be delayed until after a student has been tried 


on any concurrent criminal charges (Goldberg, 1967; Nzuve, 
1975). 


. None of the cases setting forth general due process requirements 


have indicated that students must be appointed to serve on 
disciplinary hearing panels. Nonetheless, many schools elect to 
do so as a matter of policy. 


. Individuals serving on disciplinary hearing panels need not be 


disqualified because they have a superficial knowledge of the 
background of the case, or because they may know the par- 
ticipants. The basic test is whether or not the panelists can “judge 
the case fairly and solely on the evidence presented. . .” (Keene, 
1970, p. 222; see also Jones, 1968). However, hearing panelists 
should not have participated in investigating or prosecuting the 
case (Marshall, 1980). 


. The “beyond a reasonable doubt” standard of proof used in 


criminal cases need not be adopted in campus disciplinary pro- 
ceedings. Instead, at least one court has held that a student’s guilt 
should be established by “clear and convincing evidence” (Smyth, 
1975, p. 799). 


. Circumstantial evidence may be used in criminal proceedings and 


in campus disciplinary cases (McDonald, 1974). Likewise, col- 
leges are not required to exclude “hearsay” evidence, although 
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10. 


11. 


12. 


13. 


14. 


I5. 


16. 


AZ, 


it would be unwise to base a finding of guilt on hearsay evidence 
alone (Racine, 1982). Most other technical rules of evidence are 
not applicable in campus disciplinary proceedings (Goldberg, 
1967). 


Students appearing before disciplinary panels may be directed 
to answer questions pertaining to the charges against them. 
Students who refuse to answer on the ground of the Fifth Amend- 
ment privilege may be informed that the hearing panel could 
draw negative inferences from their refusal which might result 
in the imposition of significant disciplinary sanctions. Several 
courts have held that the response of a student who then elected 
to answer could not be used against him in a criminal proceeding 
(Goldberg, 1967; Furutani, 1969; Nzuve, 1975). 

Most courts have held that students have no due process right 
to representation by legal counsel, as long as the institution does 
not proceed through counsel. Students who have concurrent 
criminal charges pending against them, however, should be per- 
mitted to consult with counsel during their disciplinary hear- 
ings. The role of counsel may be limited to consultation 
(Gabrilowitz, 1978). 

Cases need not be dismissed on the ground that school officials 
failed to give students “Miranda” warnings about the right to 
remain silent. The Miranda rule has not been extended to the 
educational setting (Boynton, 1982). 

A student subject to a serious penalty should be permitted to 
confront and cross examine witnesses if the case will be deci- 
ded on questions of credibility (Blanton, 1973). 


Hearings in serious disciplinary cases should be tape recorded 
or transcribed. Furthermore, students who are found guilty of 
the charges against them should be given written reasons for 
such a determination (Morale, 1976). 


Due process does not require that the decision of the hearing 
panel be unanimous. A simple majority vote would be suffi- 
cient (Nzuve, 1975). 

A student who is found guilty of the charges should not be sub- 
ject to an additional punishment simply for having pled inno- 
cent. However, a hearing panel may consider a pattern of ly- 
ing and fabrication by the student at a hearing and may im- 
pose a more severe penalty as a result (United States, 1978). 
Likewise, a student who is found guilty of the charges and who 
refuses to cooperate with institutional officials by identifying 
other participants in the misbehavior could be subject to an add- 
ed punishment (Roberts, 1980). 

Colleges and universities may establish disciplinary panels which 
make recommendations to an administrative officer who would 
review the record and the findings before making a final deter- 
mination. Due process, however, does not require a formal right 
of appeal (Reetz, 1903; National Union of Marine Cooks, 1954). 


18. Finally, the courts will expect both state and private institutions 
to follow their own regulations (Tedeschi, 1980; Clayton, 1981). 
Occasional harmless errors may be permitted, but campus offi- 
cials will have to show that the deviations did not deny students 
a fair hearing (Turof, 1981). 


Psychiatric Withdrawals 

The technical problems involved in conducting a hearing are not 
the only difficult due process questions you will encounter. One issue 
of special concern is the removal of students on “medical” or psychiatric 
grounds. The legal considerations involved in responding to students 
who appear to have a mental disorder are complex, and require com- 
prehensive development elsewhere. Basically, you should be alerted 
to the fact that section 504 of the Rehabilitation Act of 1973 prevents 
unlawful discrimination against handicapped individuals, including 
individuals suffering from “any mental or psychological disorder” (45 
C.F.R. 84.3 (j) (2) (i) (B)). This does not mean that a recipient college 
or university must ignore or excuse the behavioral manifestations 
resulting from such disorders. Section 504 was designed to prohibit 
the exclusion of a handicapped student only “if the person can suc- 
cessfully participate in the education program and complies with the 
rules of the college and if his or her behavior does not impede the 
performance of the other students” (45 C.F.R. 84, App. A). It does 
mean, however, that students subject to removal from school (or from 
the residence halls) on the ground that they have a “mental disorder” 
will be entitled to some sort of due process protection, as required 
both by the handicap regulations (45 C.F.R. 84.7 (b)) and, at state 
schools, by the Fourteenth Amendment (Evans, 1980; Nancy P., 1981). 


With very few exceptions, such as attempted suicide, you might 
find it preferable to rely on the disciplinary process if students engage 
in conduct which is disruptive or threatening to others. An impor- 
tant benefit associated with the imposition of discipline on campus 
is that the language used to define prohibited conduct can be relied 
upon to affirm a shared set of behavioral standards. Psychiatric 
withdrawals, however, are based on hidden (or unknown) value 
judgments disguised by “medical” language (Pavela, 1982). College 
and university administrators who frequently resort to psychiatric 
withdrawals may be avoiding the demanding task of articulating the 
ethical precepts which support the behavioral expectations of the 
academic community. As a result, both withdrawn students and the 
campus as a whole are left without sufficient moral guidance. 


Some administrators believe it is necessary to have a psychiatric 
withdrawal policy in order to remove suicidal students from the in- 
stitution. It would be unwise, however, to adopt a policy which re- 
quired the automatic removal of all students who threatened to harm 
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themselves. Suicidal behavior is not the inevitable result of a serious 
mental disorder (Scheidman and Mandelkorn, 1970), nor does it 
necessarily indicate that the student is unable to cope with academic 
stress (Bernard and Bernard, 1980). Instead, a primary cause of suicide 
appears to be social isolation (Alvarez, 1973). Educators should be 
willing to make a reasonable effort to counsel students in these cir- 
cumstances, rather than simply withdrawing them from school on 
psychiatric grounds. The latter approach would “be isolating [the] in- 
dividuals from their peer group .. . thus intensifying rather than 
alleviating their distress” (Bernard and Bernard, 1980, p. 111). In any 
event, campus officials should remember that they have additional 
responsibilities to attempt to secure prompt evaluation and treatment 
for suicidal students, and to alert law enforcement authorities im- 
mediately if a student threatens to harm any specific identifiable vic- 
tim (Gehring, 1982). 


Group Sanctions 

The punishment of groups of students for the misbehavior of a 
few unidentified individuals also raises a number of difficult issues, 
especially since “[f]reedom from punishment in the absence of per- 
sonal guilt is a fundamental concept in the American scheme of justice” 
(St. Ann, 1974, p. 245; see also Kline, 1982). Nonetheless, it is not 
inconceivable that the courts might permit such a policy in special 
circumstances. For example, in Rose (1982), the U.S. Court of Ap- 
peals for the First Circuit upheld a school board decision temporarily 
suspending certain school bus routes due to the disruptive conduct 
of a number of unidentified students. The Court observed that no 
“reputational” injury was involved; that the inconvenience suffered 
by the students and their parents was “hardly a ‘grievous loss;’” and 
that “the Board here has held full hearings on its policy [and] has con- 
sidered alternatives . . .” (p. 283). 


The holding in Rose can easily be confined to primary and secon- 
dary schools, and to special problems associated with safety of children 
on school buses. In the college and university setting, other courts 
have sought to discredit “the probably objectionable” practice of seek- 
ing to penalize students who merely belonged to a group in which some 
individuals had engaged in misbehavior (Blanton, 1973, p. 381). Ac- 
cordingly, a campus regulation permitting the imposition of penalties 
without ascertaining individual culpability will be subject to very close 
judicial scrutiny. Educators who believe that it is necessary to engage 
in such a practice will have a better chance of success if they can docu- 
ment that they have made a genuine effort to explore other alternatives. 
It would also be advisable to create some mechanism which would 
permit students who contend they were innocent of any wrongdoing, 
to meet individually with the decisionmaker in order to correct any 
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factual errors or misunderstandings. Above all, the penalties imposed 
should be relatively minor, and must not be used to stigmatize students 
in ways which would affect their future career prospects. 


Equal Protection 

Finally, you need to be aware that the Equal Protection Clause 
of the Fourteenth Amendment has also been relied upon in a number 
of relevant cases at state colleges and universities. For the most part, 
equal protection issues arise when students contend that certain 
classifications developed by school officials (e.g., mandatory residence 
hall living for freshmen) are arbitrary or irrational. The courts are 
not generally receptive to such cases, unless some patent form of pro- 
hibited discrimination is involved. 


The Equal Protection Clause was designed to prevent “invidious 
discrimination between persons in similar circumstances” (Jones, 1968, 
p. 203). However, in the absence of the infringement of a “fundamental 
right” (such as the right to vote), or use of a “suspect classification” 
(such as race), the courts will uphold a classification or distinction 
made by state officials “if any state of facts reasonably may be con- 
ceived to justify it” (McGowan, 1961, p. 426). Furthermore, if a 
classification is determined to have some reasonable basis, it will not 
be considered a denial of equal protection simply because the classifica- 
tion “is not made with mathematical nicety or because in practice it 
results in some inequality” (Lindsley, 1911, p. 78). 

One example of the application of the Equal Protection Clause 
in the college and university setting is Bynes (1975). There, several 
married students at the Stony Brook campus of the State University 
of New York challenged a university policy which limited married stu- 
dent housing to couples without children. The University justified the 
policy on the grounds that the housing in question was not designed 
for family living, and that children would be endangered by the fire 
hazards associated with “makeshift cooking arrangements” and inade- 
quate emergency exits. The court upheld the University’s decision and 
observed that the question was “not whether mother or even the court 
knows what is best, but whether the University’s decision . . . was 

. . arbitrary or irrational” (p. 257). There was a rational basis, in 
the opinion of the Court, “for the University . . . to postpone the 
residence of children until such time, if ever, that it can provide the 
housing it (and not the parents) deems adequate” (p. 258). 

Reasoning similar to that articulated by the court in Bynes has 
been applied in Prostrollo (1974). In that case, a number of students 
at the University of South Dakota contended that a school policy re- 
quiring all single freshman and sopohmores to live in university housing 
denied them equal protection of the laws. The Court disagreed, and 
observed that the regulation was rationally defensible on the 
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ground that the residence hall environment was specifically designed 
to assist “younger students, and underclassmen in adjusting to col- 
lege life” (p. 778). As in Bynes, and the vast majority of comparable 
equal protection cases, the Court deferred to the reasoned judgment 
of university officials and refused to disturb the “broad power” given 
them “to formulate and implement educational policy” (p. 782). 


Equal protection issues also may arise in the context of student 
discipline at public institutions. The most likely complaint is that the 
punishments imposed for the same misbehavior are not uniformly ap- 
plied to every guilty student. Once again, in the absence of some sort 
of arbitrary discrimination, a decision to punish some, but not all 
students in precisely the same way will be upheld if it is “reasonably 
and fairly made” (Jones, 1968, p. 203). Likewise, as in the larger society, 
it is not necessary to apprehend every wrongdoer before prosecuting 
those who have been caught (Zanders, 1968). 


Summary 

1. Students are entitled to some sort of “due process” protection prior 
to being deprived of a “liberty” or “property” interest by state 
officials. 

2. Due process does not require any specific type of procedure. 
Generally, in cases of student misconduct, the amount of due pro- 
cess should be in proportion to the penalty which might be imposed. 

3. Trial-type hearings incorporating technical rules of evidence, full 
participation by counsel, the “beyond a reasonable doubt” stan- 
dard of proof, and the like, are not required on campus, even in 
cases which might result in suspension or expulsion. 


4. Students at both public and private institutions will be entitled to 
some due process protection prior to being removed from school 
(or from the residence halls) for psychiatric reasons. 


5. The punishment of groups of students for the misbehavior of a few 
unidentified individuals is legally questionable. Educators who 
believe it is necessary to engage in such a practice should impose 
only minor penalties which do not leave students with disciplinary 
records. It would also be advisable to create some mechanism which 
would allow students to establish that they were not participants 
in the prohibited activity. 

6. The Equal Protection Clause of the Fourteenth Amendment pro- 
tects students at state schools from “invidious discrimination.” 
Nonetheless, the courts will uphold “reasonable” classifications made 
by campus officials even if those classifications are not formulated 
with mathematical precision. 
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Chapter III 


Statutes and Regulations 
Affecting Residence 
Hall Operations and Staff 


Donald D. Gehring 


The constitutional issues referred to in the previous chapter outline 
only one of the relationships you have with students and staff. There 
are several other legal relationships which define the interplay between 
the rights and responsibilities of the institution, students, and the staff. 
The statutes or laws of your state and federal government also create 
certain rights and impose certain duties. As an official of your institu- 
tion it is implicitly expected that you will abide by all applicable federal 
and state laws. Your housing operation is also implicitly expected to 
be in conformity with applicable law. Failure to comply with applicable 
statutory provisions, either federal or state, could result in criminal 
charges or civil liability. 

State and federal laws may not restrict rights guaranteed by the 
U.S. and state Constitutions; however, they may set standards higher 
than those imposed by the Constitution. For example, a curfew for 
women students, imposed by Eastern Kentucky University, was shown 
not to violate the Equal Protection Clause of the Fourteenth Amend- 
ment to the United States Constitution (Robinson, 1973). However, 
a curfew imposed only upon women students probably would con- 
stitute a violation of Title IX (a federal law) since that Act sets a higher 
standard than does the Fourteenth Amendment. Yet, Title IX is not 
in conflict with the Fourteenth Amendment. 


STATE STATUTES 

The laws of each state are different. No two states will have ex- 
actly the same laws, and even similar laws may be interpreted dif- 
ferently. You should, therefore, become familiar with the laws in the 
particular state in which you are employed. The most obvious exam- 
ple of the difference between state laws is the legal age for consump- 
tion of alcholic beverages. Not only will the age differ from state to state 
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but the interpretation of the word “alcoholic beverage” may also be 
different. In one state, a student who is eighteen years old might be 
able to drink only beer and wine. However, the same student might 
legally be able to consume hard liquor by driving across the line to 
the neighboring state. A good listing of the state laws pertaining to 
alcoholic beverages was published in the ACUHO NEWS, (1981). 

State laws are published in a set of volumes and generally have 
an index(es). These publications are often annotated and provide in- 
terpretations of the specific law. Looking in the index under key words 
can be helpful in gaining an insight into the laws of your state. Since 
there is so much variance between the laws of different states, there 
is no way to cover them in this monograph. The key words listed 
below, however, may be of help in locating laws in the index of your 
state code which impinge upon your daily operations. 


Key Words 
Age of Majority Indemnification 
Alcoholic Beverages Landlord-Tenant 
Bonds Liability 
Colleges and Universities Negligence 
Communications, Privileged Property or Real Property 
Contracts Records 
Contributory Negligence Schools and Colleges 
Dramshop Search/Seizure 
Drugs Students 
Facilities Teachers 
Fraternities and Sororities Theft 
Hazing Torts 
Higher Education Universities 
Higher Education Facilities Weapons 


FEDERAL LAWS 

The United States Constitution is the supreme law of the land 
and the federal government can not enact laws which exceed the 
authority granted to it by the Constitution. Two powers granted to 
the federal government form the basis for most of the federal laws 
pertaining to higher education—the regulation of interstate commerce 
and funding to maintain the general welfare. Once a law is enacted 
(legislative function) the appropriate executive agencies will issue 
regulations to effectuate the law (executive branch function) and if 
a controversy arises, the judicial branch of government fulfills its func- 
tion by providing an interpretation of the law. As an administrator, 
responsible for the operation of housing on the campus, you should 
know all three aspects—the law, its implementing regulations, and 
judicial interpretations. 
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There have been federal laws affecting institutions of higher educa- 
tion since before the Morrill Act of 1862. Some federal laws have an 
indirect impact on the operation of your institution while others are 
designed to apply specifically to your college or university. The Age 
Discrimination in Employment Act of 1967 (29 U.S.C. 621) prohibits 
employment discrimination against individuals between age 40 and 
65. The Act was not designed to apply specifically to colleges and 
universities; however, since the Act covers employers with twenty or 
more employees, colleges and universities would fall within its scope. 
On the other hand, Title IX of the Education Amendments of 1972 
(20 U.S.C. 1681) was designed to apply specifically to educational in- 
stitutions and prohibits discrimination on the basis of sex, in educa- 
tional programs or activities. These examples also illustrate the point 
that some federal laws are designed to apply primarily to staff, while 
others are designed to apply primarily to students. 

In addition to laws which apply to your students and staff, there 
are also statutes regulating your use of copyrighted materials, the pro- 
tection of human subjects (even in psychological research), occupa- 
tional health and safety, and others. There are volumes written on 
these laws and regulations and while they are beyond the scope of 
this chapter, several of the more sigificant statutes are listed in Ap- 
pendix C. These laws, although not discussed here, are important and 
do impact your daily operations. Often the requirements of these laws 
are implemented and monitored by some other agency on campus. 
However, you should do your own follow-up study of these statutes 
in order to become familiar with their requirements. In this way you 
will be better able to make housing decisions within the context of 
the whole institution. 

The remainder of this chapter is organized into two sections— 
federal laws pertaining to students, and those pertaining to employees. 
The statutes discussed are those which most directly impinge upon 
your work with students and staff. Several other laws which impact 
students and employees, not discussed here, are listed in Appendix C. 


Federal Laws Affecting Students 
Title VI 
The civil rights movement of the 1960's produced a significant 
piece of legislation designed to end racial discrimination in our socie- 
ty. The Civil Rights Act of 1964 included, as one of its parts, Title 
VI. This law states: 
No person in the United States shall, on the ground of race, color, 
or national origin, be excluded from participation in, be denied the 
benefits of, or be subjected to discrimination under any program 
or activity receiving federal financial assistance (42 U.S.C. 2000(d)). 
Under Title VI, an institution is considered to receive federal finan- 
cial assistance, and therefore comes under the prohibitions of Title 
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VI, if one student attends the institution using veterans benefits (Bob 
Jones, 1974). If your institution has students receiving G.I. benefits 
or other federal financial assistance, whether you are public or private, 
you are probably required to comply with Title VI. 


The most famous case involving Title VI is the Bakke decision 
(1978). The Supreme Court held in Bakke that while race or national 
ancestry may be considered as a factor in the admissions process, it 
may not be used as the exclusive criteria. In Bakke a quota was 
established for minority students in the first-year class of a medical 
school. Thus, non-minority students were excluded, on the basis of 
race, from competing for those reserved spaces, and this was held to 
violate Title VI. The same reasoning would apply to campus hous- 
ing. Facilities which restrict occupancy on the basis of race would 
violate the prohibitions of Title VI. 


Campus regulations at one school requiring that black students 
must serve on two of the governing bodies of the student council, were 
also found to violate Title VI (Uzzell, 1979). A similar finding was 
made with respect to a financial aid program where a specific percen- 
tage of financial aid was reserved for minority students (Flanagan, 
1976). The point to be made is that programs or activities which ex- 
clude anyone on the basis of race, color, or national origin would 
violate Title VI. The exclusion need not be total exclusion, but may 
be created through the establishment of a quota, as in the cases de- 
scribed above. A special floor in the residence hall, restricted to students 
of a particular ethnic minority or nationality, would probably be held 
to be illegal even though every other floor is open to all students. 


Your institution also executed a compliance statement for Title 
VI. This statement was most likely signed by your president and states 
that your institution will comply with Title VI, and its implementing 
regulations (34 C.F.R. 100). This compliance statement gives the Of- 
fice of Civil Rigthts almost blanket permission to obtain information 
from your institution—even in areas which do not receive federal finan- 
cial assistance (United States, 1979). 


The penalty for failing to comply with Title VI could be a loss 
of federal funds. 


Title IX 
The Education Amendments of 1972 contains the now famous 
Title IX, which prohibits discrimination on the basis of sex (20 U.S.C. 
1681). This law is modeled after Title VI and uses almost the exact 
same language. 
No person in the United States shall, on the basis of sex, be exclud- 
ed from participation in, be denied the benefits of, or be subjected 


to discrimination under any educational program or activity receiv- 
ing federal financial assistance. (20 U.S.C. 1681). 
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As a housing administrator you should also know that the law 
specifically states: 
Notwithstanding anything to the contrary contained in this title, 
nothing contained herein shall be construed to prohibit any educa- 
tional institution receiving funds under this Act, from maintaining 
separate living facilites for the different sexes. (20 U.S.C. 1686) 
Since Title IX is modeled after Title VI, a “recipient” of federal 
financial assistance would be similarly defined for both statutes (Grove 
City College, 1982). The same enforcement scheme is also used for 
both laws, with the primary mechanism being the loss of federal aid; 
although a private remedy also exists (Cannon, 1979). However, the 
funding can only be terminated in the“. . . particular program or part 
thereof, in which such noncompliance has been so found” (34 C.F.R. 
100.8(c); North Haven Board of Education, 1982). If there is no direct 
federal aid to the institution, noncompliance can result in a loss of 
federal aid to students (Grove City College, 1982). 


As with Title VI, your institution was required to sign a state- 
ment that gives the government the authority to inspect your records 
to ensure compliance. i 


As you have probably noticed, Title IX is a very broad statement. 
The real meat of the law is found in the regulations designed to effec- 
tuate it. It is these regulations that you need to be most familiar with. 
The regulations can be found at 34 C.F.R. 106. 


Almost every section of the Title IX regulations can affect your 
daily housing operation—recruitment of staff; financial assistance; 
counseling and counseling or appraisal materials; access to course off- 
erings; rules and regulations; services; full-time and student employ- 
ment, including compensation; fringe benefits, and job structure and 
classification; and health and insurance benefits and services. Thus, 
it's important that you read the regulations and review the self-study 
of your housing operation. The self-study was a requirement under 
the law. These peripheral areas may not have received much atten- 
tion when the self-study was conducted. 


The regulations also contain a specific section on “Housing” (34 
C.F.R. 106.32) and another on “Comparable Facilities,” (34 C.F.R. 
106.33). The “Housing” section includes references to fees, rules and 
regulations, policies and practices, as well as providing living ar- 
rangements which are comparable in quality and cost for members 
of both sexes. The “Housing” section also specifies that you must take 
reasonable steps to assure yourself that off-campus listings are com- 
parable in quality and cost, and proportionately provided to members 
of both sexes. 


What constitutes comparable facilities, in terms of both quality 
and cost, may not be easy to determine. The reasonableness stan- 
dard would probably apply. However, it would most likely not be 
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considered reasonable to provide single rooms only for members of 
one sex. The requirement to take reasonable steps to assure com- 
parability in off-campus housing, only applies if you provide listings, 
or in any other way assist in making off-campus housing available 
to your students. Not only must you take steps to assure comparable 
off-campus accommodations are provided, but you must also take steps 
to assure that the quantity of such accommodations are proportionately 
provided to both sexes. This proportion would be based upon the 
number of students seeking off-campus living arrangements. 


Hall Directors, R.A.’s and Hall Councils need to be especially 
aware of the prohibitions in Title IX which apply to rules and regula- 
tions. Rules designed only to apply to members of one sex would 
violate the law. Similarly, disciplinary sanctions applied only to 
members of one sex, are also prohibited (34 C.F.R. 106.31(b)(4)). Nor 
may any sex based requirements be placed on students as a prerequisite 
for being housed, applying for specific types of housing, or enjoying 
any other benefits or services provided by the University. 


Section 504 


The Rehabilitation Act of 1973 also contains a section related to 
educational programs and activities. Section 504 (29 U.S.C. 794), as it 
is popularly known, is also modeled after Title VI. Thus, a “recipient” 
institution would be defined in the same way. Since almost every insti- 
tution has students attending who receive some form of federal aid, this 
law, as well as the others mentioned above, probably applies to your 
college or university. Compliance assurances and a self-study are re- 
quired under 504 also. The intent of Section 504 is to eliminate discrim- 
ination on the basis of handicap. Specifically the law states: 

No otherwise qualified handicapped individual . . . shall solely by 
reason of his handicap, be excluded from the participation in, be 
denied the benefits of, or be subjected to discrimination under any 
program or activity receiving federal financial assistance . . .. (29 


U.S.C. 794). 


There are some important distinctions to be made between Sec- 
tion 504 and Titles VI and IX. Section 504 prohibits discrimination 
against “otherwise qualified” handicapped individuals. Individuals are 
“otherwise qualified” if they are able to meet the requirements establish- 
ed in spite of their handicap (Southeastern Community College, 1979). 
Reasonable accomodations by the institution might be required 
however, in academic programs or work situations. 


The definition of handicapped individuals is also important to 
understand, since it includes persons who have physical or mental im- 
pairments which substantially limit a major life activity, or persons 
who have a record of such impairments, and even those who are 
regarded as having such an impairment. Drug addicts and alcoholics 
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are included as handicapped individuals (34 C.F.R. 104.3). Students 
with mental impairments are also considered handicapped. If they are 
admitted to the institution, then you must offer them housing on the 
same basis as the other students. If handicapped students create 
behavioral problems in the residence halls, you may discipline them 
just as you would any other student, so long as you do so evenly with 
respect to all students. 


Section 504 cases which have received the most publicity are those 
dealing with admissions (Southeastern Community College, 1979), re- 
admission (Doe, 1981), and providing interpreter services (Jones, 1982). 
These cases are certainly of interest, but as a housing administrator 
you are more directly concerned with the accessibility of facilities, the 
specific housing regulations and the operation of student programs 


in the halls. 


Only facilities where construction began after the effective date, 
must be accessible. Also, buildings altered after the effective date must 
be accessible. The effective date of the regulations (34 C.F.R. 104) was 
June 3, 1977. To determine accessibility, the standards of the American 
National Standards Institute (ANSI) will be used. Facilities not in com- 
pliance with ANSI standards are acceptable if equivalent access is 
provided. 


While Section 504 does not require buildings built prior to the 
effective date to be accessible, it does require all programs to be ac- 
cessible to handicapped students. In addition, the rules also specifically 
state that if you provide housing to nonhandicapped students you must 
now (since June 3, 1980) provide housing to handicapped students “. . . 

in sufficient quantity and variety so that the scope of handicapped 

students'choice of living accommodations is. as a whole comparable 
to that of nonhandicapped students” (34 C.F.R. 104.45(a)). Like Title 
IX, the housing section of the 504 regulations also specifies that you 
must assure yourself that off-campus accommodations are, on the 
whole, provided without discrimination (34 C.F.R. 104.45(b)). 


Program accessibility is the primary aim of Section 504. This 
means that the programs you operate in housing must be available 
to “otherwise qualified” handicapped students. Care should be exer- 
cised when a determination is being made whether a particular handi- 
capped student is “otherwise qualified.’ Columbia University was held 
to have violated Section 504 regulations by refusing to allow a stu- 
dent to participate in intercollegiate football because the student was 
only sighted in one eye (Wright, 1981). 


The self-study required by the Act would be a good place to begin 
to determine if you are in compliance. This document should be 
available and you can use it to determine if anything has changed or 
if facilities, added or renovated since the study was completed, are 
in compliance. 
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The Family Educational Rights and Privacy Act of 1974 

The Buckley Amendment (20 U.S.C. 1232 g) is the popular name 
for this piece of legislation which is sometimes also referred to by its 
accronym FERPA. The Amendment (because it was an amendment 
to another Act) differs from the previous laws discussed. Rather than 
prohibiting discrimination on the basis of a particular quality, FERPA 
protects the privacy of students’ records and generally allows students 
the right of access to those records. The rights granted under this law 
apply to any postsecondary student, regardless of age. 

The law applies to any college or university which receives funds 
directly from the Office of Education, or which has students in atten- 
dance who receive work-study funds, Pell grants, National Direct Stu- 
dent Loans, Guaranteed Student Loans or Supplemental Opportun- 
ity Grants. 

The implementing regulations (34 C.F.R. 99) require that your 
institution adopt a Buckley Amendment policy which generally in- 
forms students of their rights under the law, including such items as 
procedures to be followed in requesting an inspection of records and 
cost of copies; definitions of “school officials” and “legitimate educa- 
tional interests,” among other things. Students must be notified an- 
nually of where this policy may be obtained and their right to file 
complaints. 


The records to which the law applies are any records kept by the 
institution or those persons acting for the institution, which are directly 
related to the student. While that includes almost every record kept, 
there are some important distinctions to be made in this regard. 


An individual does not become a student until the individual is 
in attendance (34 C.F.R. 99.3). Thus, an individual who has applied, 
but is not yet in attendance, does not have a right to inspect the hous- 
ing file you may have developed with reference to them. You may 
also disclose “directory information” without a student's signed writ- 
ten consent. This information might include such items as name, room 
number, telephone number, major, dates of attendance and other such 
demographic data. However, this information must be listed in your 
institution's policy. In addition, the student must be informed of what 
information will be divulged and be given an opportunity to refuse 
to permit disclosure of any or all items of directory information (34 
C.F.R. 99.3). Obviously, its not a good idea to give out any informa- 
tion on the telephone. 

Of particular concern to housing administrators is the exception 
provided for “personal notes.” These types of anecdotal notes, often 
kept by R.A.’s or Hall Directors, are exempt from student inspection 
if they are only kept by the individual RA or Director and never shared 
with anyone else except a short term substitute (34 C.F.R. 99.3(b)(1)(i)- 
(ii)). Housing officials may also be particularly interested in the 
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disclosure exceptions as they relate to parents. Information may be 
divulged to the parents of financially dependent students (as defined 
by the I.R.S.) without the students’ consent (34 C.F.R. 99.31(a)(8)). 
Information pertaining to a specific student may also be disclosed, 
without the student's consent, in a health or safety emergency (34 
C.F.R. 99.31(a)(10)). 


Since the law was designed to protect the privacy of student 
records, judicial hearings must be closed. The student can waive this 
or any other right under the Act, however. It would be useless to pro- 
tect the privacy of a students’ records if everyone on campus were 
allowed to attend the hearing at which the record was being developed 
(Marston, 1976). 


Finally, it is important to understand that this law applies to 
students but not to employees. You may, however, have a state law 
which provides for the protection of records of public employees. If 
a student is an employee, the employment records of the student are 
not covered by the Act; but the act does apply to all the educational 
records of the student employee (34 C.F.R. 99.3(3)(i)-(ii)). 


FEDERAL LAWS AFFECTING EMPLOYEES 


There are many federal laws which protect employees. While it 
is important to be familiar with all of these, only a few will be discussed 
here. Several laws not discussed here, are listed in Appendix C for 
further study. 


Executive Order 11246 as Amended 

Any institution which has federal contracts for more than $10,000 
is covered under this order. The order sets forth the policy of the federal 
government to provide equal employment opportunity based on merit, 
and without discriminating on conditions of race, religion, sex, color 
or national origin. If your institution has federal contracts in excess 
of $50,000, then you would need to have an affirmative action plan 
and an affirmative action officer. Generally there must be an assess- 
ment of the work force conducted to determine if women and minorities 
are being “underutilized.” Goals should then be set to overcome the 
underutilization and a timetable established within which the goals 
will be pursued. Recognize that goals and quotas are not the same thing. 

The Executive Order and its amendments may be found at 30 F.R. 
12319, 32 F.R. 14303, 41 C.F.R. 60-2, 41 C.F.R. 60, and 41 F.R. 29016. 


Title VII 
This federal law is probably the basis for more employee litiga- 
tion than any other. It states that: 


It shall be an unlawful employment practice for an employer— 
(1) to fail or refuse to hire or to discharge any individual, or otherwise 
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to discriminate against any individual with respect to his compen- 
sation, terms, conditions, or privileges of employment, because of 
such individual's race, color, religion, sex, or national origin; or 
(2) to limit, segregate, or classify his employees or applicants for 
employment in any way which would deprive or tend to deprive 
any individual of employment opportunities or otherwise adverse- 
ly affect his status as an employee, because of such individual's race, 
color, religion, sex, or national origin. (42 U.S.C. 2000e2) 

Unlike the Executive Order, Title VII does not require that your 
institution have any federal contracts in order to be applicable. Title 
VII applies to every institution engaged in commerce, which has fif- 
teen or more employees. Thus, it would seem to include all higher 
education institutions. The law created the Equal Employment Op- 
portunity Commission (EEOC) to investigate complaints, attempt 
resolution, or initiate suit on behalf of the grieved employee. In addi- 
tion to regular employees, students employed by your institution are 
also covered under Title VII. 


Discrimination under Title VII can include working conditions 
as well as overt discriminatory acts. As a housing administrator, you 
need to be alert to this possibility since many housing employees are 
hired for “live in” positions. This type of discrimination was found 
at a junior high school where the womens’ gym instructor was pro- 
vided a small office with no private toilet or shower facility and the 
womens’ gym had no natural light or ventilation. The male instruc- 
tors had private facilities and their gym was definitely superior. The 
female gym teacher's Title VII suit alleging sex discrimination was suc- 
cessful and she was awarded compensatory damages and attorney's 
fees (Harrington, 1976). 


Sexual harassment is also considered to constitute sexual 
discrimination under Title VII. The EEOC has issued guidelines which 
define sexual harassment in the following manner: 

Unwelcome sexual advances, requests for sexual favors, and other 
verbal or physical conduct of a sexual nature constitute sexual har- 
rassment when (1) submission to such conduct is made either ex- 
plicitly or implicitly a term or condition of a individual’s employ- 
ment; (2) submission to or rejection of such conduct by an individual 
is used as the basis for employment decisions affecting such in- 
dividual; or (3) such conduct has the purpose or effect of reasonably 
interfering with an individual's work performance or creating an 
intimidating, hostile, or offensive working environment. (24 C.F.R. 
1604(a)) 

You should also be aware that under these guidelines an employer 
can be held responsible for the acts of subordinates. In addition, you 
can be held responsible if you know that sexual harassment is taking 
place, even by a non-employee, and you fail”. . . to take immediate 
and appropriate corrective action” (24 C.F.R. 1604(e)). This type of 
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situation might arise where students generate an “intimidating, hostile, 
or offensive working environment” for one of your staff, and after 
being notified of this situation, you fail to take corrective action. The 
guidelines set forth preventative steps that should be taken by 
employers, which include the establishment of a procedure to handle 
complaints. 


Title IX 

Subpart D of the Title IX regulations (34 C.F.R. 106.51) pertains 
specifically to sex discrimination in employment. The United States 
Supreme Court has held that the Title IX prohibition against sex 
discrimination in educational programs receiving federal funds, was 
also applicable to employees at recipient institutions (North Haven 
Board of Education, 1982). However, the Court pointed out that “. . . 
an agency’s authority under Title IX both to promulgate regulations 
and to terminate funds is subject to the program specific limitation 
of 901 and 902” (p.4507). A subsequent decision by a federal district 
court used the Supreme Court's “program specific” test to deny the 
Department of Education the right to investigate Title IX complaints 
in an athletic department which received no direct federal aid (Univer- 
sity of Richmond, 1982). 

The employment aspects of the Title IX regulations (34 C.F.R. 
106.61) cover recruitment, hiring practices, rates of pay, job 
assignments, leaves for pregnancy or child care (this applies to either 
the father or mother), fringe benefits, selection for attendance at con- 
ferences or related training, recreation programs or any other terms 
or conditions of employment. You are not permitted to make inquiries 
of an employment applicant's marital or parental status during a pre- 
employment interview nor make employment decisions based upon 
those factors. 

The regulations do state that sex may be a bona fide occupational 
qualification if sex is “. . . essential to the successful operation of the 
employment function. . .” (34 C.F.R. 106.61). While the regulations 
do not specify a hall director's position in a single sex hall, they do 
cite two examples of employment in toilet or locker room facilities 
as positions justifying bona fide sex-related occupational qualifications. 
On this basis it may be safe to assume that a hall director's position 
in a single-sex hall would also qualify as a position justifying bona 
fide sex-related occupational qualifications. 


Fair Labor Standards Act 

This statute (29 U.S.C. 201) which requires payment of minimum 
wages, sets overtime rates, and establishes record keeping requirements 
has become very important for housing officials during the past few 
years. In National League of Cities (1976) the Supreme Court held 
that federal law could not impose minimum wage requirements on 
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the states. Thus, state employees, including RA’s and other housing 
officials at state institutions, are not covered by the minimum wage 
provisions of the F.L.S.A. However, most states have their own 
minimum wage laws and these statutes would apply to such state 
employees unless they were specifically exempted in the law. 


The Fair Labor Standards Act (FLSA) does, however, apply to 
private colleges and universities. The Labor Department is the agen- 
cy responsible for insuring compliance with the law. Based on charges 
brought by the Labor Department, a New York federal district court 
found undergraduate RA’s at Marist College to be “employees” under 
the law and thus subject to all record keeping requirements, minimum 
wage, and overtime provisions of the law (Marshall, 1977). That 1977 
decision was relied upon for several years. 


In 1981, however, the Tenth Circuit Court of Appeals rendered 
a decision (Marshall, 1978) which held that students who perform the 
typical RA functions at private institutions were not employees for 
purposes of the F.L.S.A.. These RA’s were provided a $1,000 tuition 
stipend, a reduced room rate, and a free telephone. In a footnote to 
the case the court said “Insofar as the facts of Marist are not clearly 
distinguishable from those presented in the instant case, we believe 
that Marist was wrongly decided” (p.9). The Labor Department did 
not appeal the decision, thus allowing it to stand. 


In a subsequent decision in Idaho, a federal district court followed 
the precedent set in the Regis case by issuing a summary judgment 
favoring Northwest Nazarene College (Donovan, 1982). The Labor 
Department had attempted to classify RA’s at Northwest Nazarene 
as “employees” subject to the F.L.S.A. minimum wage provisions. 


MISCELLANEOUS FEDERAL LAWS 


Cases involving two other federal laws related to housing-specific 
situations have also been decided recently. These cases do not involve 
the laws discussed above, but they do deserve mentioning. 


While not involving a college or university, one case has obvious 
implications for housing “live-in” staff. The case involved an offshore 
oil rig and the value of room and board provided by the employer 
for the people employed on the rig (Rowan Companies, Inc., 1981). 
The Internal Revenue Service attempted to tax the value of this room 
and board. The individuals who worked on the rig stayed there for 
several days at a time before being taken back to shore for a few days 
leave. The United States Supreme Court denied the IRS the right to 
tax the value and established the following test: 

. . an employee may exclude from gross income the value of meals 

and lodging furnished to him by his employer if: the employer fur- 
nished both the meals and the lodging for its own convenience, fur- 
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nished the meals on its business premises, and requires the employee 
to accept the lodging on the business premises as a condition of 
employment. (4647) 

The federal Fair Housing Act (42 U.S.C. 3601) has also been the 
basis for litigation which has an impact on the relationship between 
college housing operations and local landlords. In one instance several 
rental apartments were converted from open market facilities to hous- 
ing exclusively for university students. A former tenant in the apart- 
ments claimed that the effect of this conversion was to deprive low 
income Black tenants of adequate housing (Dreher, 1980). No viola- 
tion of the Fair Housing Act was found in this situation and the court 
said that “As long as their plan results in such a wholesale conver- 
sion, at the expense of the general population but in favor of the stu- 
dent population, no violation of applicable law is apparent” (p. 935). 

The United States Justice Department also attempted to bring suit 
against Brigham Young University under the Fair Housing Act. 
Students at the University were only permitted to live in sex segregated 
off campus apartment buildings. The Department initially decided that 
this caused landlords to segregate their facilities in order to be eligible 
to house B.Y.U. students. The Department, however, reached an agree- 
ment with B.Y.U. and the practice was not found to violate the law 
(Oaks, 1978). 


Summary 

Relationships with students, staff, and agencies outside your insti- 
tution are affected by state and federal laws and regulations. While 
some of these laws pertain specifically to educational institutions, others 
apply to your operation because you are an employer or engaged in 
commerce. An understanding of these laws and their implementing 
regulations is as important to your housing operation as a knowledge 
of good business practice or developmental theory. Your policies, prac- 
tices, and procedures should be tested against applicable law. Effec- 
tive decision making requires that you understand your rights and 
responsibilities, as well as those of your students and staff, as they 
are created by these laws. This chapter can provide a good beginning, 
but further study and consultation with counsel are necessary if you 
are to become familiar with the laws which impinge upon your daily 
housing operations. 
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Chapter IV 
Contracts and Their Use in Housing 


Stephen T. Miller 


The Housing Contract is at the core of the relationship between 
residential students and the institution. It defines the rights and respon- 
sibilities for both parties, and places limits on what each can do and 
expect. Consequently, a well written housing contract is essential for 
the smooth operation of a housing department. 

In broad terms, any contract is a three-party agreement. There 
are normally two parties involved in the contract itself, and the state 
as a third party, sets rules by which contracts must be made. Unlike 
issues of individual rights, a contract is a non-constitutional issue. It 
is a matter of civil law, with the rules set by the individual state. Thus, 
as a housing administrator you should become familiar with the law 
of contracts of your particular state. 

Rules of contracts are set by the state legislature and interpreted 
by the courts. The actual rules of contracts are often quite similar be- 
tween states. All states but Louisiana share an English Common Law 
background (Uniform Commercial Code, 1962). Consequently, their 
rules of contracts have developed from a similar source and are often 
much the same. Nonetheless, there are differences in detail that must 
be explored. No general presentation on contracts can cover these dif- 
ferences. The same general commentary can be applied to the courts 
when they interpret state contract law. Again, to facilitate the flow 
of commerce between states, similar rules are ofter interpreted the same. 
Still, there may be differences in detail, and individual work will be 
needed to track these down. 

This is not to say that one state’s decision has no impact on a 
sister state. While a ruling by a state court in Pennsylvania has no 
binding impact on a court in Colorado, the Colorado court may find 
Pennsylvania’s ruling to be persuasive and adopt it when a similar 
situation arises in Colorado. Thus, while states are independent 
jurisdictions, they do rely upon one another for reasoning and logic. 
This means that housing administrators should be aware of what trends 
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are occurring in other states, but should not be overly concerned by 
them until the question arises in his or her home state. 


Given the above as a general overview, let’s now look at the 
specific requirements for a contract, and basically how one should 
be drafted. Again, keep in mind that the general rules apply to 
everyone, but that each institution needs to develop a document which 
is specific to their needs. 


WHAT IS A CONTRACT 


Generally, the publication entitled, Restatement of Contract 2d, 

(1981) defines a contract as: 

. . . A promise or a set of promises for the breach of which the law 

gives a remedy or the performance of which the law in some way 

recognizes as a duty. (p. 5) 
This is a functional definition which is quite clear in its own terms. 
If two people exchange promises in an appropriate manner, they are 
presumed to have a contract. Should one refuse to perform, the other 
party could turn to the courts for redress. 


Needless to say, if this were all that there was, contracts would 
be an obvious area of the law and no one would need to draw upon 
the courts for definition or help. This is not the case, and to better 
understand the actual workings of a contract we need to look at the 
separate pieces needed to put one together. Basically, we need: (1) 
a promise, or set of promises; (2) an offer and acceptance; (3) a 
bargained-for exchange and eventually; (4) a meeting of the minds. 
Given all of these, we have “consideration” and the basis of a con- 
tract. Let’s examine each of these. 


TYPES OF CONTRACTS AND THEIR ELEMENTS 


As the Restatement (1981) points out, promises are the basic 
medium of exchange in a contract. A contract can be based on either 
a solitary promise, or a set of mutual promises. A solitary promise 
leads to a unilateral contract. This is the type of arrangement that flows 
from a reward, or an open request for services. If a school has a prob- 
lem with false alarms in the residence halls, it is quite normal for a 
reward to be offered for the apprehension of the individual setting 
off the alarms. This, in essence, is a unilateral contract. It is a prom- 
ise of reward made to the general public and not to someone in par- 
ticular. No individual has been hired to solve the false alarm problem 
and no one has promised to do so. The only promise made is the one 
of reward, should certain events transpire. Thus, we have a solitary 
promise leading to a contract, once the requested actions have been 
completed (Cook, 1950). This would be a valid unilateral contract, 
and the reward must be paid once the individual setting off the alarms 
has been caught. 
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The more common type of contract is that of a promise made 
for a promise. This is called a “bilateral” contract. This is what hap- 
pens when you order a new car, hire a painter to paint your house, 
or when a student signs a housing contract. Here the student promises 
to abide by the terms of agreement and to pay a stipulated rent. The 
institution also agrees to abide by the terms of the agreement and to 
make space available to the student for the purpose of housing. 


The Promises 

In essence, both parties are promising to do something. More than 
that, they are both promising to so something because the other is 
making certain promises. It is this exchange of promises that is the 
essence of the bilateral contract. 

Thus a contract can be based upon either a solitary promise by 
one party, or on the mutual promises of all parties involved. In either 
case, the promise(s) becomes the foundation of any contract to come. 
However, before a contract is present, other issues must be considered. 


A promise is in essence an offer. In Lucy (1954), the court look- 
ed at what may or may not be an offer. An offer was found to exist 
based upon the intent of the parties and the specific details involved. 
The same kind of analysis found no offer to be present in Abrams 
(1979). In the unilateral example, an offer of reward is made for a 
particular action. In the bilateral example, both promises are also of- 
fers. An offer of housing is made if certain moneys are paid and other 
conditions are met. The student, in turn, offers money for accommoda- 
tions under certain conditions. 


A contractual offer does basically two things. First, it stipulates 
what is to be had, and under what conditions. Second, it extends a 
grant of power to the other party involved. In effect, it says you can 
bind me to this offer under the terms given, should you care to accept it. 


The person making the offer shares the power to be given, by 
making stipulations. First there are the specifics of an offer. This refers 
to the goods or services available and the particulars pertaining thereto. 
Thus, a meal contract has a particular start and end date. It states 
which meals, and how many of each, are available at a given price. 
It may also stipulate a dining hall to be used, a means for termina- 
tion, and the institution's right to make changes and other specifics. 
The student then has the option of accepting or rejecting the proposed 
offer. 


The Offer 

An offer must be specific and essentially complete for it to be a 
valid offer. Major terms left undefined mean that there is no real of- 
fer, only an “invitation to deal.” The latter is the situation one finds 
in many newspaper and television ads. They are not full and com- 
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plete offers but only invitations to come in, see the goods, and discuss 
them with an offer possibly forthcoming. In Lefkowitz (1957), the court 
reviewed different newspaper ads. Many were held to be invitations, 
but one which was very specific, was held to be an offer. An offer 
must also be open for it to be accepted. If a stated time limit has run 
out, the offer has normally been withdrawn. An offer that is rejected 
is also terminated. An offer withdrawn by the person making it, is 
terminated. The offer need not be formally withdrawn however. Mere- 
ly having notice from a third and trustworthy source that the offer 
has been withdrawn is sufficient information (Dickinson, 1876). In 
short, there are many ways to end an offer, and once that has been 
done, it can not be accepted by another party. The offer must be in 
existence for it to be accepted. 

When a specific space is offered to a student for a given rent, it 
is an offer. If the student is also informed that that space will be held 
available only for three days, a time limit is set on that offer. A stu- 
dent desiring to claim the room on the fourth day, has no legal claim 
against the room, because the offer has been terminated. You may 
choose to give the student additional time, but that is purely up to 
you, you are not legally bound to do so. 

You may also choose to terminate the offer before the three days 
are up. This can be done by contacting the student and informing him 
that the offer is no longer available. While this may be an unpopular 
act, it is a totally legal one as long as no option has been created. A 
good example of options can be found in Ryder (1976), in which the 
option held, even though the owner of the option changed his mind 
twice during its term. In Ryder, the plaintiff purchased an option on 
some land. Before the option ended he told defendant that he would 
not need the land involved. Defendant made other plans for the land 
but before the option term had ended, plaintiff again changed his mind, 
this time to exercise the option. The court holds for the plaintiff on 
the grounds that the defendants must honor his option contract. 
Remember that an offer must be outstanding for it to be accepted. 


The Acceptance 

The other side of the offer coin is that of acceptance. The party 
to whom the offer is extended has the power to accept. No one else 
can accept unless the party making the offer agrees. The accepting 
party actually has three courses of action available. 

First, they can reject. A rejection terminates the offer. Should this 
party change their mind at a later date, there is no offer outstanding 
unless the party making the offer wishes to do so again. Thus, a re- 
jection is an end to the process. No response at all can also be con- 
sidered a rejection after a reasonable time has passed. 

Second, the accepting party can counter-offer. This also terminates 
the original offer. It replaces it with another offer that in its turn can 
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be either accepted or rejected. In general, there are few counter-offers 
in housing. Rates are set, as are the spaces available. Thus, there is 
little to haggle over. 


Finally, the offer can be accepted. A good example of offer and 
acceptance forming a contract comes from the Merchant Marine 
Academy in Krawez (1969). Here, an officer of the school verbally 
promised immunity to students if they would testify against other 
students in a disciplinary hearing. They did so and the institution then 
tried to bring proceedings against them. The court ruled that the 
students were immune from discipline due to a contractual agreement. 
For an acceptance to be valid it must be made while the offer is still 
outstanding, as was recently reaffirmed by the courts of Utah where 
it was pointed out that rejection, conditional acceptance, or a counter- 
offer, all terminate the offer (Burton, 1976). Acceptance must also be 
unequivocable and in the terms of the offer. Anything else is not an 
acceptance but rather a counter-offer. 


The party making the offer sets the terms and can also set the 
conditions of acceptance (University Realty, 1973). These conditions 
could include time, place, method of acceptance, and whether or not 
it needs to be in writing. Thus, you may stipulate that a student wishing 
to accept an offer of housing must do so no later than 3:30 P.M. on 
April 23rd, in the University Housing Office, and that a housing lease 
or license must be signed at that time. If those conditions are not met, 
an acceptance has not occured and you are not legally obligated to 
provide housing. 


This may seem to be exceptionally picky, but it really is not. What 
it does do is give you, the offeror, the right to stay in control. You 
can be flexible and extend deadlines, should you care to, but at the 
same time, specific details permit you to terminate an offer and move 
on, offering the same space to other students. Indefinite details, such 
as “as soon as possible,” or “within a reasonable time,” are open to 
interpretation and your desired meaning simply may not be assigned. 
Thus, you should be as specific and detailed as possible. 


One other comment should be made about acceptances. It will 
occasionally happen that a student will occupy an apartment or space 
without signing a contract for it. The student lives there for a month 
and then, when everyone else has been housed, he leaves saying he 
never signed for the unit and hence has no contract. This leaves the 
housing office with an unanticipated vacancy and a decrease in 
revenue. 


The problem with the above situation is one of offer and accep- 
tance. If no offer was outstanding, the student is a trespasser and there 
is no contractual claim against him, although there may be other 
claims. If an offer was outstanding, then occupying the space may 
well be an acceptance, and the contract is binding. The offeror always 
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has the right to alter the acceptance methodology. Many courts would 
say that occupying the apartment is equal to accepting the offer and, 
even though no contract was formally signed, both parties agreed and 
hence an offer and acceptance occurred. The question here is one of 
intent. Was it the intent of the student to occupy the space and live 
there? If so, there is a contract. There can even be a contract when 
your communications reject the idea but your actions at that time are 
saying yes (Crouch, 1967). 


Bargained-for Exchange and Meeting of the Minds 

The philosphy of offer and acceptance, presupposes the last two 
pieces needed to build the consideration picture, namely “bargained- 
for exchange” and “a meeting of the minds.” The idea behind a con- 
tract, pictures two parties of equal stature bargaining back and forth 
until an agreement is reached. Some contracts are indeed still negotiated 
that way. In general, however, contracts today are take-it-or-leave-it 
documents. We don’t really meet individually with every student and 
negotiate the cost of each housing unit. Rather, a rent is set, and the 
student chooses to sign or not. 


This is called a contract of adhesion. Basically, it is a non- 
bargained agreement which can be very one-sided. Because of its one- 
sided potential, the courts may review such an agreement more closely, 
looking for terms that are truly unconscionable. They do, however, 
uphold them and impute to them the bargained-for exchange. 

All of this, the promises, the bargaining or discussion, the offer 
and acceptance are aimed at defining an agreement. More than that, 
they are aimed at defining an agreement wherein both parties have 
the same understanding as to what is to be done, This is the meeting 
of the minds. In other words, both contracting parties not only agree 
on the words that are to go into the contract, but they both share 
the same understanding as to the meaning of those words. That is a 
neat but important distinction. Should that not occur, both parties 
then would turn to the courts and ask for an interpretation favoring 
their side. 


The court will indeed decide what the words mean. The court 
will look to see what was said and if any special meanings were 
agreed upon. If there were none, it will then turn to “industry” stan- 
dards and see what the words usually mean. Should that prove fruit- 
less, the court may well then apply the plain meaning of the words 
as interpreted by the hypothetical reasonable person, as was done in 
Severson (1977). To avoid all of this, you must make sure that your 
contractual wording is clear and unambiguous as well as being detailed. 
Avoid general words such as: “prompt,” “modern,” “soon,” 
“reasonable.” Say what you mean and then no questions of 
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interpretation can arise. That also means that there is indeed a true 
meeting of the minds and hence a contract 


Consideration 

All of the above being present, also means that you have con- 
sideration. That term is a shorthand reference to everything being pre- 
sent for a contract to exist. You must have consideration if you are 
to have a contract. In Godchaux Sugars, Inc. (1940), the defendant 
was released from a signed agreement because there was no considera- 
tion to support it. On the other hand, consideration can merely be 
the abstaining from a legal act such as drinking, smoking, etc. (See 
Hamer, 1891). A shorthand means of analysis to see if consideration 
is present, is to do a benefit/detriment analysis. 

This analysis comes from the thought that for a bargained-for 
exchange, an exchange of promise, an offer and acceptance, and a 
meeting of the minds to be present, both parties must normally gain 
and lose something. Thus, when you buy a car you gain the car and 
lose money. The seller loses the car and gains the money. The same 
analysis applies to student housing contracts. The student receives a 
benefit in the form of housing and suffers a detriment in the form of 
rent payments. The university receives a benefit in the form of income 
and, as someone once pointed out, a detriment in the form of a stu- 
dent. Nonetheless, the benefit/detriment analysis holds. There is con- 
sideration and hence a contract. This analysis is not very elegant but 
it can serve as a quick shorthand. 


Now that you know that consideration must be present for a con- 
tract to exist, you should also know that there is an exception. The 
law has hard and firm rules with exceptions. It is this “flexibility” that 
allows it both to maintain its static structure and change it at the same 
time. 


PROMISSORY ESTOPPEL 

The exception is called promissory estoppel (E.A. Coronis 
Associates, 1966) This is a doctrine which comes from equity and can 
be used to create a contract only if consideration is not present. It 
is found in the concept that someone who makes a promise to another 
party should be forced to keep that promise, if doing otherwise would 
result in an injustice. Thus, if you promise someone a job and that 
party quits their old job to work with you, you may well be forced 
to employ that person even though there is no real employment con- 
tract, and you never really intended to do so (Hoffman, 1965). For 
the doctrine of promissory estoppel to apply, five elements need to 
be present. 

First, no consideration can exist. If consideration is present, there 
is no need for this new doctrine because the problem can be solved 
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by traditional contract law. Thus, the courts will apply traditional 
law if they can. 


Second, a promise must be made—a promise which induces a sec- 
ond party to make a substantial life change. There are two questions 
of fact here: was a promise made; and was any change induced by 
the promise, substantial. The court would review both, and both must 
be present. A minor change is not adequate to support a finding of 
promissory estoppel. 

Third, when the promise is made, the person making the prom- 
ise must expect that the other party will actually rely upon the prom- 
ise and make a life change. The court will go even further than this 
and apply a reasonable person standard in assessing reliance. That 
means that given the words that were used as the promise, would a 
reasonable person have expected the second party to rely upon them? 


Fourth, the promise itself must have been the sole motivating fac- 
tor for the second party’s actions. If the second party would have acted 
in this manner even if the promise was not made or because some other 
promise was made, then the original promise was not the cause of 
the change. For promissory estoppel to apply, there must be a closed 
loop of self-contained cause and effect. The actions that occur must 
be brought about by the promise, and by it alone. They must be signifi- 
cant and involve some loss if the promise is not fulfilled. They must 
also be actions that a reasonable person would envision occurring once 
the promise is made. Thus, you must have a promise, a foreseeable 
action, the action occurring based on reliance and ultimately, a substan- 
tial change, for this doctrine to be applied. 


Finally, the court will apply promissory estoppel if it is the only 
way to avoid injustice. If the problem has other solutions, they are 
preferred. If the problem does not have any other solutions, then the 
court will step in and apply its own solutions. 


Basically, the court has two options. It can apply the typically 
legal solution of damages. In this situation, it is the desire of the court 
to make the injured party whole again. This goal can be achieved by 
computing the costs and awarding the sum to the injured party. This 
type of settlement is direct and immediate. It has the virtue of a definite 
sum and often a one-time payment. The other possible settlement 
comes from equity and is based upon the idea that money is an insuf- 
ficient answer. Here the court would direct “specific performance” or 
the actual fulfillment of the promise. For this settlement to be employed, 
the object of the promise would need to be special or unique, such 
as an antique or land. It could also be used to claim especially desirable 
housing or a unique job opportunity. 


To clarify all of this, consider the following example: A student 
living off-campus, comes to you and applies for a particular and highly 
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desirable housing unit. As time passes, the student receives no response 
and goes in to discuss the situation with the Director of Housing. The 
director, confronted by an agitated and unreasonable student, wishes 
to restore order and says, “Don’t worry, you will be housed.” The 
student then rushes out, breaks his old lease, buys new furniture and 
prepares to move into university housing. Two days later, the stu- 
dent receives a form letter saying that his specific request has not been 
granted, but that alternative housing is available. Was there a con- 
tract? Was it breached? Clearly, there is no consideration for the direc- 
tor’s statement. It was a promise but the question is, what did it prom- 
ise? From the student's perspective, he has been promised housing, 
but, since he only requested a specific space, he may well feel that 
he has been granted that space. 


The director, on the other hand, probably believes that only a 
general promise of housing somewhere has been made. This is the pitfall 
of lack of knowledge and general statements. 

The court will look at this and apply a reasonable person stan- 
dard. The director is a housing expert and hence held to a higher stan- 
dard of care in his comment, than the student. Consequently, it is 
altogether possible that the court could find that the director should 
have expected reliance on his statements and that the student was cor- 
rect in his specific understanding. 


Once that hurdle is cleared, the other aspects of promissory estop- 
pel fall neatly into line. There was substantial change in that the stu- 
dent cancelled his old lease and bought new furniture. He did that 
solely because of his reliance upon the director's promise. To allow 
the status quo to stand, would be to allow an injustice to be done, 
and contracts offer no ready solution. Thus, promissory estoppel would 
be applied. 


The ultimate outcome may depend on whether money damages 
were sufficient. If equal alternative housing is available, on or off cam- 
pus, then damages would probably suffice. If only lesser accommoda- 
tions were available, then specific performance may well be called for, 
even though it would be highly disruptive. This would depend on how 
unique or desirable the requested housing actually is. 


This example should be reviewed for its general application. 
Almost any type of promise could fit into the scenario. Hence, it makes 
sense to deal in facts and very clear communication as much as possible. 


Now that the legal philosophy of contracts has been reviewed, 
it makes sense to turn to the actual drafting of a contract form. It may 
be useful for you to see what a typical lease is like in your communi- 
ty. Often a good stationery or office supply store can furnish one. 
This is not to say you should use such a form. It frequently does not 
apply to university needs, but it makes an interesting reference source. 
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PAROL EVIDENCE RULE 

Any contract or occupancy agreement that you use should meet 
your particular and specific needs. Keep in mind that the signed agree- 
ment is going to be what is turned to, should a disagreement arise. 
Any term not in the contract probably will not be upheld, regardless 
of what conversations you may have had. This is known as the Parol 
Evidence Rule (Gianni, 1924). 


This rule states that the written document is presumed to cover 
all the bargained-for terms. No additional oral agreements are valid 
unless they are supported by additional separate consideration. Thus, 
you should make sure that your occupancy agreement covers every 
area of concern that you have. 


THINGS TO CONSIDER IN HOUSING AGREEMENTS 


Many schools use three separate documents to achieve this end. 
The first is the occupancy agreement itself. It is a multi-copy docu- 
ment which establishes the specifics involved. It represents the actual 
meeting of the minds and the agreement of both sides to be bound. 
It identifies both parties to the agreement and the specific space to 
be rented. Space is preferred to room, as that gives you the oppor- 
tunity to move students from space to space without concern as to 
any right existing for a particular room. It also establishes the rent, 
the frequency of payment and where payments should be made. The 
date of occupancy and the term of the agreement are also specified. 
This form is then signed by both parties and dated. 


College housing may be deemed a necessity in some states, but 
it is always useful to have the parent or guardian sign the contract 
for students who are minors. This can also be achieved by the parents 
signing an agreement, upon admission, that the parents will be respon- 
sible for all costs incurred by the student while at school. 


Normally, the institution has specific housing rules and other 
general rules that apply to any rented unit. These are contained in 
two other documents which become part of the agreement by refer- 
ring to them in the occupancy agreement and stating that they apply. 
This is called, incorporation by reference and it makes both documents 
a part of the agreement. All of these rules must be available to the 
prospective tenant before the occupancy agreement is signed. It is best 
to supply everyone with individual copies prior to the contract being 
signed. After the agreement is signed, no major changes should be 
made in these rules. Doing so may be considered a fundamental change 
which would require the signing of a new agreement. At the same time, 
a change such as the social rule revision at Vassar College, in the late 
60's, is acceptable so long as it is done through established procedures. 
In Jones (1969), the College was not found to have violated its con- 
tract with a student by making a fundamental change of social 
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rules through preset procedures. The rule changes involved extend- 
ing visitation hours in the residence halls. On the other hand, the 
elimination of a course part-way through the year, due to budget 
cuts, was held to be a breach of contract (Peretti, 1979). This merely 
means that reasonable care must be taken to assure that rule reviews 
are completed and published prior to the time to sign the agreement 
each year. 


Those rules which are specific to housing and which clarify typical 
lease terms are often called the Terms and Conditions of Occupancy. 
Basically, they speak to the rights and responsibilities of each party 
and specify how each will act towards the other. Some typical areas 
covered in the Terms and Conditions are as follows: 


e Who is eligible e Breach of agreement 
for housing e Firearms 

e What happens when e Pets 
eligibility changes e Cooking 

e Subleasing e Storage 

e Early termination © Lockouts 

e Lease renewals e Noise 

e University liability e Parking 

è Entry into the unit e Disturbances 


The above list represents some of the more common terms, but 
there are many others of equal applicability. In general, you should 
consider what specific areas you want to control in housing and then 
include a general statement in the terms and conditions. Do not de- 
pend upon custom, or an oral agreement, to reach this end. Putting 
it in writing will save trouble in the long run. 


The final document to be considered, is the general University 
Rule Book. This could be absorbed into a larger Residential Living 
Rule Book, but it should be included somehow. The reasoning behind 
this is simple. Making a rule violation part of the occupancy agree- 
ment, gives you the option of terminating that agreement for the 
violation. This could be done anyway, through a disciplinary pro- 
ceeding but it is easier and less likely to be challenged if it is part 
of the occupancy agreement. This has been done successfully by 
Long Island University. In Miller (1976), students were removed 
from housing, without a disciplinary hearing, for conduct deemed 
“unsuitable for dormitory living.” The action was upheld since it was 
a term and condition of the contract. 


Keep in mind also, that there are unwritten terms to the agree- 
ment. These are the terms implied by state and local ordinance. All 
localities have rules on fire safety, sanitation, utility supply, 
maintenance and other areas which automatically become a part of 
any agreement. You must become aware of the implied aspects in your 
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locale, because the courts will hold you to them. Normally these rules 
state minimum acceptable conditions, and most institutions choose 
to stay well above them. 

Local ordinances may also speak to the minimum temperature 
to be maintained in a unit, the minimum square footage per occupant, 
the nearness and number of fire exits, the types of insecticides that 
can be used in dwellings and so on. These rules are not to be fought 
or feared. Rather, they represent a one-time investment of effort to 
make sure that you are in compliance, followed by a periodic review 
to see what changes occur. Keeping up to date with these rules can 
save both time and disputes in the long run. 


Failing to meet these rules, or any of the written terms of the agree- 
ment, means that a breach has occurred. That means that one party 
or the other has failed to live up to the agreement. If the other party 
has met all of the obligations under the contract, then the breach has 
caused injury and the individual can sue to be made whole. Since it 
is a breach that leads to damages, the content of a breach needs to 
be explored. 


BREACH OF CONTRACT 


Most breaches fall into three general categories which refer to their 
severity: insignificant, minor, and major. 

An insignificant breach is the kind that regularly occurs in most 
institutions. A piece of furniture is missing and on order, but not there 
when the student arrives. The air conditioner is not functioning because 
a part is on order. The temperature in a room drops below the legal 
limit, but workmen are attempting to remedy the problem. These prob- 
lems occur frequently and, while they are technically a breach, the 
“rule of reason” approach says that no significant harm is done. These 
problems rarely get to court and when they do they are simply 
dismissed. 

A minor breach is of the same nature but ultimately denies the 
tenant of some service or good which was part of the agreement. This 
breach is not so fundamental as to terminate the contract but it may 
well be large enough to alter it. Take the examples given above and 
extend them for a longer period of time, and they may become minor 
breaches. Failure to supply student tenants with appropriate furniture 
for a month or a semester is indeed a breach. The student is paying 
for, but not receiving, these goods. The same would apply to infesta- 
tion, heating/cooling difficulties, not being able to use promised kit- 
chens, or other problems. The court would react to most of these by 
either forcing particular repairs, regardless of cost, or adjusting the 
rental charge downwards, or both. Basically, the thrust would be to 
end the problem if possible and to make the tenant whole by reim- 
bursement for the value paid for but not received. 
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In Behrend (1977), the University School of Architecture was 
allowed to remain unaccredited for the last two years of its existence. 
Students who were enrolled, expected and were promised that the 
school would be accredited. This was a breach of contract won by 
the students. Damages were assessed and were to equal the difference 
between the value of a degree from an accredited school of architecture 
as opposed to a diploma from a non-accredited school. 


A major breach of course, goes even further, and it is so fun- 
damental that it speaks to the viability of the agreement itself. A re- 
cent Louisiana case clarifies this. In Delta School of Business, Etc. 
(1981), the school had recruited students with the promise of place- 
ment help. No help was forthcoming and the court viewed this as so 
fundamental a breach that it invalidated the contract involved. 


The normal response to a major breach is two-fold. First, the con- 
tract itself no longer exists. Second, some monetary damages will need 
to be paid to make the injured party whole again. One breach of this 
nature, would be a major change in the agreement terms made by the 
university without the consent of the tenants. Another would be the 
inability to supply legally adequate heat throughout the winter. On 
the tenant's side, it would be the failure to pay rent or an attempt 
to destroy the occupied unit. Any of these, and many others, would 
terminate the agreement and allow the other party to sue for damages. 
If you desire a normally minor breach to be treated as a major breach, 
you should say so in the Terms and Conditions. Thus, the discharg- 
ing of a fire extinguisher or the possession of a pet normally would 
not be regarded as a major breach. You may, however, wish to make 
it so. If you do, you must make it plain to the tenant up-front by in- 
cluding it in the Terms and Conditions. Again, specific wording and 
detailed, thoughtful, prior planning are a necessity. 


Finally, we should step away from the specific agreement and take 
a look at the implications and definitions of all that we are actually 
doing. Information that is sent to students in brochures and bulletins 
has a direct effect on what you are expected to provide. In general, 
the courts will permit you to engage in a degree of “puffery” —that 
is, inflating your campus and its services to a size larger than life. Still, 
these documents do play a role in the contractual process, and hence, 
it is instructive to review the process from top to bottom. 


When a student first decides to come to a university, housing in- 
formation is requested along with all other data. This information on 
housing is not an offer of housing. It may be one of two possibilities. 
It may merely be a packet of information, or it may be an offer to 
be considered for housing. 


In either event, it is information, and it is the type of informa- 
tion that people use to make decisions, As such, it must be reasonably 
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accurate. Promises that are made must be met because many courts 
will read them into the contract. Consequently, all brochures, pamph- 
lets, etc., should be reviewed for accuracy before they go to press. 
If an offer has been made, then a contract may be in the offing. 


Where the university requires a fee for housing placement (i.e.: 
an application fee), it is in effect offering housing placement in con- 
sideration for the fee. Once the fee is received, the process must occur. 
It may not be a guarantee of housing, but it is a guarantee of equal 
consideration along with all other applicants, or consideration under 
the terms you have specified. Illinois recently upheld this exact point 
when it came to medical school admissions (Steinberg, 1977). 


The next step, in either case, is the assignment of the student to 
a space, and notification of that assignment. Again, this is an offer. 
In effect, it says to the student, “we the University want to offer you 
housing in a particular space.” Again, the offer should be very specific 
as to how, when and where the acceptance must occur. The student 
then has the choice of accepting the offer by signing the agreement. 
Hopefully, all of the rules and regulations have been made clear before 
the agreement is signed and, if so, then the signing of the agreement 
is a formal acceptance. 


In general, this is the same process that applies to all student- 
related contracts. The contracts may be for housing, food services, 
social fees, library use, or admission itself. The process remains the 
same, and the same analysis applies. It would probably be useful to 
think in these formal analytical terms for a while until it becomes sec- 
ond nature. The key to success does not rest in a law degree but in 
a careful application of common sense. 


LEASE OR LICENSE 


The last question that needs to be explored is the difference be- 
tween a lease and a license. Many schools refer to their housing con- 
tracts as an agreement or license rather than a lease. All three are valid 
contracts but the difference rests in the relationship that you wish to 
establish. Normally, institutions do not wish to offer a property in- 
terest to their student tenants. They do not wish to establish a formal 
landlord/tenant relationship. A lease does this and may subject you 
to your state landlord/tenant laws. Unless your state laws are to the 
contrary, a license would not do this. 


As was pointed out by the Illinois court in Cook (1981), “...a 
license is ‘an agreement which merely entitles one party to use property 
subject to the management and control of the other party’” (p. 407). 
The court examined a residence hall contract and found the key concept 
to be the institutional right to move students from room to room at will. 
Thus, the students had no property right in a specific room. 
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It should also be noted here that the court went past the designa- 
tion that the institution gave the contract, and looked at the terms 
themselves. This emphasizes what was said before. To have a license 
or a rule, you must implement it and follow it. 


SUMMARY 

Keep in mind that a contract is a tool, like a hammer or a saw. 
It is only as good as you make it, and works only when you use it. 
Legal issues and problems should not be frightening. They should be 
dealt with the same as physical plant problems (i.e., prevention goes 
a long way towards eliminating them). 


Think about what you need to do and formulate your agreements 
accordingly. Check with house counsel, or some other legal adviser, 
but keep their advice in perspective. They are not housing experts. 
Housing is the core of your operation and should have the control- 
ling weight in any final decision. Lawyers are advisers, and ultimately 
the decision as to what to do, must rest with you. Programmatic con- 
siderations may well outweigh legal considerations, and only you can 
make that decision. In short, don’t be afraid to do your job because 
of legal concerns. The law is only another variable to be dealt with 
and should be treated as such, no more, no less. 
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Chapter V 


Torts: 
Your Legal Duties 
and Responsibilities 


Donald R. Moore 
Larry Murray 


INTRODUCTION 

As a housing administrator, you are cursed with obligations or 
blessed with opportunities (depending on how you may view it) in 
carrying out the daily responsibilities of managing campus residence 
halls. The diversity of functions in your operation—ranging from main- 
taining safe facilities, to spotting psychological problems of residents, 
to supervising group activities—requires that you possess a working 
knowledge of legal considerations, as well as good common-sense judg- 
ment and professional training. An understanding of the law of torts 
is especially relevant to housing officers in assessing legal risks and 
providing comprehensive training for hall directors, residence 
assistants, maintenance staff and custodial workers. 


In developing an understanding of a treatise on torts, you would 
normally expect at the outset to be provided with a definition of the 
topic. Unfortunately, no satisfactory definition has yet been found 
for a tort. While learned scholars have been unable to agree upon a 
precise definition, there is a commonly accepted abbreviation which 
will serve our purpose: a tort is a civil wrong consisting of an act or 
omission (other than a breach of contract) for which the court will 
provide a remedy in the form of an action for damages (Prosser, 1971). 

While definitions may be comforting, it is far more important 
for you to understand the purpose and function of the law of torts. 
The body of tort law is concerned with the compensation of individuals 
for damage to their legally recognized interests. These innumerable 
interests are as diverse as our society itself, and inevitably they come 
into conflict with one another. 

Arising out of the various and ever-increasing clashes of the activities 
of persons living in a common society, carrying on business in com- 
petition with fellow members of that society, owning property which 
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may in any of a thousand ways affect the persons or property of 
others—in short, doing all the things that constitute modern living— 
there must of necessity be losses, or injuries of many kinds sustained 
as a result of the activities of others. The purpose of the law of torts 
is to adjust these losses, and to afford compenstion for injuries sus- 
tained by one person as the result of the conduct of another. (Pros- 
ser, 1971, p. 6, footnote omitted) 


Torts and Crimes 

At this point it is important for you to understand the distinc- 
tion between a tort and a crime. At the same time you need to recognize 
that a single act or event may be both a tort and a crime, thus giving 
rise to both types of legal action. 

A crime is deemed an offense committed against the public or 
citizenry as a whole. The prosecution of such offenses is initiated by 
the federal, state or municipal government in an effort to protect the 
interests of society at large. Criminal law is not concerned with the 
compensation of the injured individual, but rather seeks to punish the 
wrongdoer through fines or incarceration in an effort to deter others 
from repeating such behavior. For example, two students at a residence 
hall party become involved in an argument and one of them is seriously 
injured when he is struck over the head with a bottle; the injured stu- 
dent may file a complaint, resulting in the criminal prosecution by 
the state or municipality of the other student for assault and battery. 

Tort actions are initiated and maintained by an individual, i.e., 
the injured party or plaintiff. The injured party seeks to recover a 
damage award as compensation for the injury or loss suffered to per- 
son or property. If the claim for damages is successful, the award is 
to be paid or satisfied by the wrongdoer. The same incident described 
above could provide the basis for a tort action in civil court by the 
injured student for damages against the other student. This situation 
could also result in a suit against the university and its employees, 
such as yourself, for alleged failure to properly supervise a sponsored 
campus activity. 


Types of Torts 

The foregoing example is also useful to us in distinguishing the 
two types of torts: intentional torts and torts of negligence. The in- 
jured student's suit against the other student would be based on the 
intentional tort of assault and battery. Intentional torts consist of those 
acts where there is an intent to bring about a result which will unlawful- 
ly invade the protected interests of another. Intent is established where 
a reasonable person, in the position or circumstances of the wrongdoer, 
believes that a particular result is substantially certain to follow. As 
stated by Prosser: 
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the distinction between intent and negligence obviously is a matter 
of degree. Apparently the line has been drawn by the courts at the 
point where the known danger ceases to be only a foreseeable risk 
which a reasonable man would avoid, and becomes a substantial 
certainty. (p. 32, footnote omitted) 

This intent need not be hostile. For instance, liability may be im- 
posed for injuries stemming from practical jokes or horseplay. It is 
not necessary that there be an intent to inflict the injury, but only 
that the act which caused the injury was intended. In Jones, (1976), 
Wittenberg University was held liable for the action of a campus securi- 
ty officer who intentionally fired a warning shot which accidentally 
struck and killed a student who was fleeing apprehension. Intentional 
torts include such acts as assault, battery, false imprisonment, inflic- 
tion of mental distress, and trespass. 

Intentional torts are mentioned here only briefly, as our discus- 
sion for your purpose will be directed primarily at the second type 
of tort—that of negligence. Actions based upon negligence are those 
where the actor is not substantially certain of the consequences which 
will follow an act or omission, but rather actions where there is, or 
should have been, an awareness of a risk or danger. In our example, 
a civil suit brought by the injured student against your university and 
you as an employee responsible for supervising residence hall activities, 
would be based on alleged negligence (failure to properly perform the 
duty to supervise the party). 


ELEMENTS OF NEGLIGENCE 


In order to understand torts of negligence, you should become 
familiar with each of the elements which must be proven if such a 
claim is to succeed: 

1. There must be a duty or obligation recognized by law for an ac- 
tor to conform to a certain standard of conduct or exercise a par- 
ticular standard of care for the protection of others against 
unreasonable risks, and 

2. A failure on the part of the actor to conform to the appropriate 
standard of conduct or care, and 

3. Such failure is the proximate cause of the resulting injury, due 
to the close causal connection or nexus between the conduct of 
the actor and the resulting injury, and 

4. There is actual loss or damage suffered by the injured party. 
Generally speaking, the first two elements are combined to form 

what is termed negligence. However, once the duty to conform to a 
standard of care is determined and failure to so conform established, 
the elements of proximate cause and actual injury to person or damage 
to property need to be present for recovery in law for a tort of 
negligence. When examining these elements more closely, you find 
they are indeed complex in their application. 
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Standard of Conduct or Care 


The foundation of tort law rests upon the presumption that there 
is a uniform standard of behavior which must be observed in our rela- 
tionships and interactions with others, and that standard is one of 
reasonableness. More specifically, the law demands that each of us 
act as would a reasonable person of ordinary prudence placed in the 
same situation. 


The reasonable person concept was created by the courts in order 
to construct an objective standard of behavior, and in an effort to 
overcome the impossibility of establishing fixed rules which would 
cover an infinite variety of circumstances and situations. Much has 
been written about this fictitious reasonable person: 

A model of all proper qualities, with only those human shortcom- 
ings and weaknesses which the community will tolerate on the occa- 
sion, “this excellent but odious character stands like a monument 
in our Courts of Justice, vainly appealing to his fellow citizens to 
order their lives after his own example.”. . . [H]e is a prudent and 
careful man, who is always up to standard . . . a personification 
of a community ideal of reasonable behavior, determined by the 
jury’s social judgment. (Prosser, 1971, p. 150-151, footnotes omitted) 


This duty to act as a reasonable person in light of the cir- 
cumstances is the customary standard of care which the law imposes. 
In certain situations, however, the law may demand that a greater 
standard of care be observed; this is the case where there is a special 
relationship among the parties involved or where there is a specific 
statute creating such a duty. 


Absent a special relationship or statutory duty, however, the duty 
to be obeyed or the standard of care to be observed is defined by the 
risk perceived or that which should be perceived. In other words, risk 
determines duty. You should be aware that negligence is not simply 
to be equated with carelessness, but rather consists of behavior which 
has been determined to involve an unreasonable danger, or risk of 
danger to others. The risk necessarily involves a recognizable danger 
based upon actual or presumed knowledge of the existing cir- 
cumstances, and a reasonable belief that harm may follow. This is 
the concept of foreseeability, and it is most important in determining 
the duty owed, or the standard of care to be observed. 


Foreseeabitity and Special Relationships 

Foreseeability is illustrated in the California case of Tarasoff, 
(1976), which involved the failure of a university psychologist to warn 
a female student of a patient's confessed intention to kill her. The 
Supreme Court of California examined the concept of duty, stating 
that: “In analyzing this issue, we bear in mind that legal duties are 
not discoverable facts of nature, but merely conclusory expressions 
that, in cases of a particular type, liability should be imposed for dam- 
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age done” (p. 342). The court further discussed the many considera- 

tions involved in establishing that a particular duty or standard of 

care is owed by one individual to another including: 
the foreseeability of harm to the plaintiff, the degree of certainty 
that the plaintiff suffered injury, the closeness of the connection be- 
tween the defendant's conduct and the injury suffered, the moral 
blame attached to the defendant's conduct, the policy of preven- 
ting future harm, the extent of the burden to the defendant and con- 
sequences to the community of imposing a duty to exercise care with 
resulting liability for breach, and the availability, cost and prevalence 
of insurance for the risk involved. (p. 342, footnote omitted) 

The Tarasoff court concluded that the most important consideration 

enumerated was that of foreseeability. 


You can also see the interplay of these important considerations 
and the dominance of foreseeability in Eddy (1980), which involved 
a suit to recover for personal injuries sustained in the university gym- 
nasium when a visiting student crashed through a glass door at one 
end of the gymnasium. The student was participating in an “infor- 
mal” intercollegiate game of “ultimate frisbee,” (which was not spon- 
sored by the university) and acknowledged that he was aware of the 
presence of the glass doors during the game. 


However, the court noted that the duty owed by the university 
as a landowner to those entering the premises is that of reasonable 
care under the circumstances; in other words, the university was bound 
to maintain its facilities in a safe condition. Recognizing the inclina- 
tion of college students to engage in unusual games and activities, the 
court held that a jury could determine that it was foreseeable that 
“students might use the gymnasium for the playing of games other 
than those for which the basketball courts had been laid out” (p. 925). 
Also, the court found that a jury could properly conclude that the 
university reasonably should have foreseen the presence of students 
and their guests in the gymnasium without the express permission of 
university officials. Finally, the court upheld the jury verdict finding 
the university was under a duty to protect users of the facility from 
danger presented by the glass doors, and noted that the risk presented 
could have been obviated without imposing an undue burden upon 
the university. 

Important here are the facts that the students were using the facility 
without express permission, for a purpose other than that for which 
it was intended, were admittedly aware of the danger presented by 
the glass doors, and yet the university was still held liable. You can 
see that the court found these factors were outweighed by the fact that 
the activity could have been foreseen by the university and that the 
injurious consequences could have been prevented without undue 
burden. The court mentioned replacement of the glass doors with solid 
doors and the use of a metal screen over the glass as examples of un- 
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burdensome alternatives which would have eliminated the hazardous 
condition. Further illustrations of the duty to maintain safe premises 
are included in Berrey (1980), Freed (1979), Isaacson (1975), Martinez 
(1980), Meyer (1978), Poulin (1979), Rice (1978), and Shannon (1978). 


Regarding the supervision and administration of residence halls, 
you must not overlook the fact that this duty to maintain reasonably 
safe premises is imposed for the protection of persons and their prop- 
erty. In New (1980), a Northern Arizona State University student 
brought a suit against the Arizona Board of Regents for negligence, 
claiming that their agents (university employees) failed to repair a defec- 
tive door lock after it had been reported. The student contended that 
his stereo was stolen from his residence hall room as a result. While 
the decision in New did not reach the merits of this claim, it does serve 
to illustrate the applicability of these concepts to property as well as 
to persons. 


To further illustrate the scope of possible damages for which you 
and your institution may be found liable, assume that it was not a 
stereo which was stolen from the student in New, but rather was some 
important academic work (such as classroom notes or the results of 
an extensive experiment). In such an event, it is not inconceivable that 
you could be liable for the economic value of the stolen property as 
well as the intrinsic value to the student. Specifically, the student might 
recover damages for mental or emotional distress suffered as a result 
of this traumatic event. If this seems trivial to you, consider that the 
student was preparing for graduation and that the stolen property con- 
sisted of all work done in connection with an honors thesis required 
for graduation. Furthermore, the student had already accepted a well- 
paying job and was soon to be married. 


In such a case the liability imposed might extend to the: (1) 
economic value of the stolen property; (2) the wages lost while attempt- 
ing to reconstruct the stolen work; (3) damages sustained if the job 
accepted was no longer available following the delayed graduation; 
(4) mental and emotional distress suffered as a result of losing the stolen 
work and losing the job; and (5) mental and emotional distress suf- 
fered as a result of a postponement or eventual cancellation of the 
marriage. If this seems farfetched, you should be aware that a finding 
of negligence against you and your employees resulting in the conse- 
quences described in this example could result in the recovery of all 
the above losses. 


While you should now be aware that foreseeability is central to 
any decision regarding the exercise of reasonable care, it is not always 
the decisive or controlling factor. In Baldwin (1981), acknowledged 
by the court to be a case “on the cutting edge of the tort law” (p. 821), 
the court stated that: 
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Even though a harm may be foreseeable . . . a concomitant duty 

to prevent the harm does not always follow. “Rather, the question 

is whether the risk of harm is sufficiently high and the amount of 

activity needed to protect against harm sufficiently low to bring the 

duty into existence, . . ..” (p. 816, citation omitted) 
Baldwin involved a student plaintiff and several other students, each 
of whom drank heavily one evening in their residence hall. The drink- 
ing activity was in violation of the residence hall license agreement, 
though the student alleged that the resident assistants knowingly per- 
mitted the possession and consumption of alcoholic beverages within 
the residence halls. Later that evening, the student suffered injuries 
in an automobile accident (which resulted from a speeding contest) 
involving defendant drivers who had been involved in the earlier drink- 
ing activity. Subsequently, the student sued the university trustees, 
the university governing body, and two residence hall advisors based 
upon their alleged failure to enforce the drinking prohibition. 


The court began its discussion by noting that the student based 
his complaint upon the alleged nonfeasance (an omission or failure 
to act) rather than misfeasance (taking action improperly) of the univer- 
sity and its employees. In cases of nonfeasance, a duty is recognized 
and resulting liability imposed only upon a showing that a special rela- 
tionship exists between the parties involved. In this case the special 
relationship would need to exist “between the Trustees on the one hand, 
and the plaintiff and student defendants on the other” (p. 812). It is 
a special relationship in the sense that it would place upon the university 
the responsibility of preventing the injury which was sustained, though 
the injury was occasioned by the act of a third party. In this case, 
however, the court found that the housing agreement relied upon by 
the student, was insufficient to constitute such a special relationship. 


Furthermore, in refusing to impose liability upon the university, 
the court in Baldwin looked to factors noted previously in the Tarasoff 
(1976) decision and concluded: (1) that there was “a lack of a close 
connection between the failure of the Trustees and dormitory advisors 
to control on-campus drinking and the speed contest” (p. 816); (2) 
that the university was not morally blameworthy for their omission; 
and (3) that it would impose upon the university a difficult and substan- 
tial burden if it were charged with policing its campus so as to eradicate 
the consumption of alcohol. However, the court noted the particular 
facts in this case, and distinguished it from a situation where the univer- 
sity administrators and employees (such as housing officials) might 
be involved to a greater extent, or possessed with a greater degree of 
knowledge. Specifically, the court noted in Baldwin (1981) the “lack 
of direct involvement [by university administrators] with the furnishing 
of alcoholic beverages” (p. 818). 
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Finally, the court examined in detail the evolution of the rela- 
tionship between a university and its students. This discussion bor- 
rowed heavily from the language and opinion in Bradshaw (1979). 
Bradshaw involved a student who sought to recover damages from 
Delaware Valley College for injuries sustained in an automobile acci- 
dent which followed an off-campus sophomore class picnic. The 
automobile in which the student was riding was being driven by 
another student who became intoxicated at the picnic. The sophomore 
class faculty advisor and members of the college administration par- 
ticipated in the planning and promotion of the party, and were ap- 
parently aware that free beer would be served. State law and college 
regulations prohibited the use of alcoholic beverages by persons under 
the age of twenty-one. Also, there were no representatives of the faculty 
nor the administration in attendance to supervise the picnic. 


The Bradshaw court initially pointed out that “the modern 
American college is not an insurer of the safety of its students. 
Whatever may have been its responsibility in an earlier era, the 
authoritarian role of today’s college administrations has been notably 
diluted in recent decades” (p. 138). Also noted was the abatement of 
the doctrine of in loco parentis, and the recognition that colleges and 
universities no longer have a duty to exercise such control over the 
conduct of a student, as would a parent. The changes in the relation- 
ship between institutions and their students are a result of student 
demands that they be given greater control in defining and regulating 
their own lives. The court found that this reapportionment of respon- 
sibilities greatly affects the field of torts: “Thus, for purposes of exam- 
ining fundamental relationships that underlie tort liability, the com- 
peting interests of the student and the institution of higher learning 
are much different today than they were in the past” (p. 140). 


As in Baldwin (1981), the student in the Bradshaw case sought 
to establish that the college had a duty to protect him from harm caused 
by the acts of a third party. Again, such claims are valid only upon 
the establishment of some special relationship between the college and 
the students involved. The student argued that the regulations pro- 
hibiting the use of alcoholic beverages by students under age twenty- 
one created a custodial relationship between the parties, whereby a 
duty of protection would be imposed. However, the court was not 
persuaded by this argument and held that under Pennsylvania law 
the college had not “voluntarily taken custody of Bradshaw so as to 
deprive him of his normal power of self-protection or to subject him 
to association with persons likely to cause him harm” (p. 141). 


In a related argument, the court in Bradshaw (1979) further held 
that no special relationship was created by the fact that the college 
had knowledge that beer would be available at the picnic. While the 
student alleged that the college had both the opportunity and capability 


74 


to control beer drinking at an off-campus function, and a concomi- 
tant duty to do so, the court disagreed: “Under these circumstances, 
we think it would be placing an impossible burden on the college to 
impose a duty in this case” (p. 142). 

In both Bradshaw and Baldwin the courts failed to find that a 
special relationship existed between the injured party and the univer- 
sity or college. Thus, the courts failed to charge the educational ins- 
titutions with the duty of protecting their students from the harmful 
acts of third parties. In both cases, the educational institutions were 
possessed of some degree of knowledge regarding the potential for 
harmful conduct. However, the courts looked to many of the other 
factors previously mentioned (such as the burden to the defendant, 
social policy implications, closeness of the connection between the con- 
duct of the defendant and the injury, etc.) in concluding that a duty 
should not be imposed. 

However, you should be keenly aware that there are circumstances 
in which the courts have recognized the existence of a special rela- 
tionship between an institution of higher education and its students. 
In Duarte (1979), a parent brought a suit against the State, seeking 
damages for the wrongful death of her daughter. The daughter, a 
freshmen student at California State University (at San Diego), was 
raped and murdered in her residence hall room by a Navy seaman. 
Again, since this case is one in which the harmful conduct was direct- 
ly due to the act of a third party, the university will be liable only 
upon the showing of a special relationship. As in Baldwin (1981) and 
Bradshaw (1979), the most important factors to be examined are: (1) 
the relationship among the parties involved; and (2) the extent to which 
the university was aware, or should have been aware, of the dangers 
presented, i.e., foreseeability. 


In looking at the relationship factor, the Duarte court quoted from 

the landmark landlord-tenant decision in Kline (1970) and said: 
The landlord is no insurer of his tenants’ safety, but he is certainly 
no bystander . . . [S]ince the ability of one of the parties to pro- 
vide for his own protection has been limited in some way by his 
submission to the control of the other, a duty should be imposed 
upon the one possessing control (and thus the power to act) to take 
reasonable precautions to protect the other one from assaults by 
third parties which, at least, could reasonably have been anticipated. 
(p. 724) 

The Duarte court held that the female student, through her hous- 
ing agreement with the university, had surrendered some control of 
her own security. Specifically, she was prohibited from employing 
various means of self-protection such as the installation of security 
measures or the possession of a watchdog or firearm. The court found 
that the victim had a “landlord-tenant relationship-plus” (p. 735) with 
the university, thus constituting a duty-imposing special relationship. 
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Following the recognition of a duty owed by the university to 
the student victim, the court looked to the now familiar question of 
knowledge or foreseeability; for while the relationship establishes the 
duty, the question of knowledge or foreseeability determines whether 
there has been a breach of that duty so as to impose liability. Accord- 
ing to the mother of the victim, the university was aware that many 
nonstudents were attracted to the campus in hopes of establishing rela- 
tionships with the young women on campus. Furthermore, it was al- 
leged that the university was aware of a chronic pattern of escalating 
assaults, rapes, and attacks upon its young female students, and that 
there was in fact a cover-up of this information by the university. 

Unfortunately, the decision in the case does not resolve this ques- 
tion of foreseeability. The court merely held that the mother of the 
victim had sufficiently stated a legal claim for which relief could be 
granted. There was no determination of liability at.this stage; the court 
simply made it clear that the establishment of the special relationship, 
as outlined above, and proof of the allegations of knowledge by the 
university, would result in the imposition of liability upon the 
university. 

In reviewing the Tarasoff (1976), Baldwin (1981), Bradshaw 
(1979), and Duarte (1979) cases, it should be apparent to you that the 
imposition of liability upon the university, for damages occurring as 
the result of third-party acts, is predicated upon the establishment of 
a special relationship between the university and the injured party. 
Also, it is clear that just as in other cases which do not involve special 
relationships, foreseeability is a critical factor in determining whether 
there has been a breach of the established duty. These cases point out 
that liability is most likely to be imposed when you, as the agent or 
employee of the institution, have notice of probable or impending harm 
and you fail to take reasonable steps to ensure the safety of your 
students. Other cases involving special relationships include Jesik 
(1980), McIntosh (1979), Schultz (1975), University of Alaska (1976), 
and Villalobos (1980). 


Proximate Cause 

After a determination of a breach of a recognized duty (negli- 
gence), a further causal connection between such negligence and the 
resulting injury is necessary for the imposition of liability. This ele- 
ment is referred to as proximate cause. There is “perhaps nothing in 
the entire field of law which has called forth more disagreement, or 
upon which the opinions are in such a welter of confusion” (Prosser, 
p. 236). 


At first glance, you may conclude that the concept of proximate 
cause seems simple: the negligent party is responsible for the injurious 
consequences flowing from such conduct. Philosophically, however, 
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the consequences of any particular act carry forward to eternity. Thus, 
at some point a line must be drawn beyond which the consequences 
will be deemed too remote to demand the imposition of liability. Recall- 
ing the hypothetical example of the student whose honors thesis work 
was stolen from the residence hall room—do you think that the failure 
of the university employees to promptly repair the defective lock was 
the proximate cause of the student's cancelled marriage? According 
to Prosser: 
As a practical matter, legal responsibility must be limited to those 
causes which are so closely connected with the result and of such 
significance that the law is justified in imposing liability. Some boun- 
dary must be set to liability for the consequences of any act, upon 
the basis of some social idea of justice or policy. (p. 236-237) 


In an attempt to establish such a boundary, courts have general- 
ly accepted that the negligence of the wrongdoer is the cause of the 
event when it is a material element and a substantial factor in bring- 
ing about the event. While such a standard may seem ambiguous, it 
does signal an attempt to somehow limit the imposition of liability. 


This is illustrated in Hall (1981), where a female student was shot 
in the lobby of her residence hall. The assailant had been sitting quietly 
in the waiting area of the residence hall when suddenly, without warn- 
ing or provocation, he pulled a revolver and shot the student as she 
awaited an elevator. The student sought to recover damages from the 
university based upon the alleged inadequacy of the campus security 
force. 


Though there was evidence of prior isolated incidents of violence 
on campus, the court concluded that the “failure to implement a given 
level of security protection is not a proximate cause of a particular 
act where the event might have occurred in spite of utmost security 
precautions” (p. 1126). The court recognized that even the most 
sophisticated security force would be unable to protect students from 
a spontaneous, unprovoked act of violence, and thus refused to ex- 
tend the scope of proximate cause so as to include such consequences. 


However, in order to appreciate the subjectivity of this standard, 
you should contrast the decision in Hall with that in Meese (1981). 
In Meese, a student registered for a beginners’ ski class, and rented 
all the necessary equipment from the university bookstore. The skis 
were rented to the student by a part-time employee, who briefly ex- 
amined and adjusted the tension on the ski bindings. During the sec- 
ond day of instruction on the slopes, the student was injured while 
attempting a “snowplow turn.” The injury required surgery and the 
student sought damages for the negligence of the bookstore employee, 
due to his failure to properly adjust the ski bindings. 


The university argued that the damage to the student’s knee was 
not the result of improperly adjusted bindings, and that the fall would 
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have caused such an injury even if the bindings had been properly 
adjusted. The university attempted to show that this superseded their 
negligence, and was the proximate cause of the injury. 

While recognizing that the “forces that are brought into play on 
a ski slope that result in an injury to a skier are difficult to define” 
(p. 723), the court rejected the superseding cause argument and con- 
cluded that the negligence of the bookstore employee was the prox- 
imate cause. In other words, while the direct cause of the injury may 
have been the fall itself, the court determined the proximate cause to 
be the negligence of the bookstore employee. 


What is important for you to realize, is that proximate cause is 
not to be equated with cause in fact. At times the law may limit the 
scope of consequences for which an act will be deemed the proximate 
cause, while at other times the law seems to reach out in order to 
establish that a particular act or omission is the proximate cause of 
the harmful consequence. The concept of proximate cause serves as 
a repository for considerations of social policy which may affect the 
imposition of liability. 


NEGLIGENCE DEFENSES 


Even when the plaintiff or injured party has proven negligence, 
the defendant may be excused from liability if it can be proven that 
the plaintiff: (1) contributed to the injury or damage through fault 
or negligence; or (2) assumed the risk which caused the injury or 
damage. These defenses are referred to as contributory negligence and 
assumption of risk, respectively. In examining each of these concepts 
more closely, you should keep in mind that these are referred to as 
affirmative defenses in the great majority of jurisdictions. Affirmative 
defenses require that the defendant bear the burden of proof. For ex- 
ample, a speeding driver may be negligent in striking a student who 
is crossing a campus intersection. However, the driver may avoid or 
limit liability for the accident if it can be shown that the student was 
at fault in crossing the street against a traffic signal. 


Contributory Negligence 

The concept of contributory negligence is founded upon a policy 
which demands that individuals use due care and prudence to protect 
their own legally recognized interests. Contributory negligence may 
be defined as “conduct on the part of the plaintiff, contributing as a 
legal cause to the harm he has suffered, which falls below the stan- 
dard to which he is required to conform for his own protection” (Pros- 
ser, p. 416-417, footnote omitted). The standard of conduct is the same 
as in the case of ordinary negligence—that of a reasonable person of 
ordinary prudence under similar circumstances. 


As in the case of ordinary negligence, causation is an element 
which must be satisfied as it relates to contributory negligence. There 
exists in the courts some confusion with respect to causation. Some 
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courts have held that this element is satisfied when the injured party 
has contributed to the injury “in any degree, however slight” (Pros- 
ser, p. 421). Other courts have reasoned that the conduct must be a 
material element and a substantial factor in causing the injury. 


Once the elements of negligence and proximate cause are estab- 
lished, the defendant may introduce the defense of contributory 
negligence. Furthermore, the scope of the defense may be far-reaching. 
In a jurisdiction governed by the policy of strict contributory 
negligence, the establishment of such negligence constitutes a com- 
plete bar to recovery by the plaintiff. Thus, if an individual deviates 
only slightly from the established standard of conduct, this doctrine 
provides that compensation cannot be awarded for the damage or loss 
suffered. For example, in a case involving an automobile accident bet- 
ween two cars, a jury may determine that both parties were at fault 
to some degree. The jury may find the degree of negligence attributable 
to one party to be much greater than that of the other; regardless, 
if the plaintiff is found to be only 10% at fault, there would be no 
recovery for damages from the defendent who was 90% at fault. 


For this reason, several alternatives have appeared which serve 
to eliminate this seemingly harsh result. In some jurisdictions, the exis- 
tence of contributory negligence on the part of the plaintiff acts as 
a total bar to recovery only when it reaches a prescribed level. These 
are referred to as systems of modified comparative negligence, of which 
there are three variations: (1) equal to or greater than; (2) not greater 
than; and (3) slight-gross rule. 


Under the equal to or greater than rule, the plaintiff is barred from 
recovery where the degree of negligence (contributory) attributable 
to the plaintiff, is greater than or equal to that of the defendant.' In 
contrast, the not greater than system provides that the plaintiff may 
recover diminished damages (reduced in proportion to the plaintiff's 
contributory negligence) only if plaintiff's negligence was not greater 
than that of the defendant.” The crucial difference between the two 
is shown when fault is equally divided; under the first variation the 
plaintiff can recover nothing, but is entitled to recover 50% of damages 
under the second variation. On the other hand, the slight-gross rule 
bars recovery unless the plaintiff's negligence is slight and the defen- 
dant’s gross, in comparison.’ Collectively, these systems of modified 
comparative negligence are the most widely accepted methods of ap- 
portioning fault. Another approach taken, is that of a jury strictly 
apportioning liability among the parties based upon a determination of 


‘Applied in the following states: Arkansas, Colorado, Georgia, Idaho, Kansas, Maine, North Dakota, 
Utah, West Virginia, and Wyoming. Note, Comparative Negligence, 81 Colum. L.Rev. 1668, 1672, 
n.28 (1981). 

? Applied in the following states: Connecticut, Hawaii, Massachusetts, Minnesota, Montana, Nevada, 
New Hampshire, New Jersey, Oklahoma, Oregon, Pennsylvania, Texas, Vermont, and Wisconsin. 
Id. at 1673, n.30. 

2Applied in Nebraska and South Dakota. Id. at 1674, n.36. 
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the comparative degrees of fault or negligence—commonly referred 
to as pure comparative negligence’. 


Comparative Negligence 


Again, these concepts of comparative negligence are the most re- 
cent alternatives advanced in response to the policy of strict con- 
tributory negligence, and not a new element in and of itself. Under 
this system, each party found to be negligent in some degree (whether 
it be ordinary or contributory in nature) is likewise liable to that same 
extent for the resulting injury. 


For example, the student who was injured while skiing in Meese 
(1981) was also found to be contributorily negligent. Specifically, the 
court found that the student was inattentive in class at a time when 
instructions were being given as to how to properly check the ski bind- 
ings. This was found to have constituted 25% of the negligence, and 
under the doctrine of comparative negligence the university was held 
liable for only 75% of the student's injury. These comparative percen- 
tages of negligence are questions which are determined by the jury. 


Zavala (1981) is another example where the doctrine of con- 
tributory negligence is applied in a system governed by comparative 
negligence. In Zavala, a twenty-three year old nonstudent attended 
a residence hall party at the Santa Cruz campus of the University of 
California. Before arriving at the party, he had consumed several beers 
and smoked two-thirds of a pipe of marijuana. At the residence hall 
party sponsored by the resident assistants and the hall preceptors, the 
plaintiff drank six cups of beer from the first keg and an unknown 
number of cups from the second keg. He also drank three-quarters 
of a pint of apricot brandy that he brought along. Subsequently, he 
and several friends retired to the friend's residence hall room. A few 
minutes later the plaintiff asked his friends for directions to the 
bathroom, and upon leaving the room proceeded to a balcony located 
between the third and fourth floors of the hall. Amazingly, the 5’4” 
plaintiff managed to fall over a 3'7” stairwell balcony wall. 


In the plaintiff's suit, the trial court found the university negligent 
because alcoholic beverages were served to an obviously intoxicated 
person. However, the trial court also found the plaintiff to be con- 
tributorily negligent, holding that the prior consumption of alcohol 
and smoking of marijuana constituted willful misconduct. Thus, the 
jury apportioned 80% of the negligence to the plaintiff and 20% to 
the university. 


Last Clear Chance 


The concept of “last clear chance” also owes its origin to what 
many felt were the harsh results produced by the doctrine of strict 
contributory negligence, and was once the most commonly accepted 


‘Applied in the following states: Alaska, California, Florida, Illinois, Louisiana, Michigan, Mississippi, 
New York, Rhode Island, and Washington. Id. at 1671, n.18. 
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modification of that doctrine. A statement of this legal concept is: “[I]f 
the defendent has the clear opportunity to avoid the harm, the plain- 
tiffs negligence is not a ‘proximate cause’ of the result” (Prosser, p. 
427). Thus, the plaintiff's contributory negligence may be completely 
excused if the defendant is found to have had the last clear chance 
to avoid the injury. You should realize that the plaintiff must prove 
the following elements in order to establish that the last clear chance 
rested with the defendant: (1) the defendant was aware or should have 
been aware, of the situation; (2) the defendant had an opportunity 
to take the necessary action to avoid the harm; and (3) the defendant 
failed to do that which a reasonable person would have done. 

While the burden of proving last clear chance seems substantial, 
many legal writers feel the doctrine still produces some undesirable 
results. In practice, the greater the negligence of the defendant, the 
less the liability may be. As Prosser states: “The driver who looks 
carefully and discovers the danger, and is then slow in applying his 
brakes, may be liable, while the one who does not look at all... 
may not” (p. 433). However, as the number of states adopting some 
form of comparative negligence continues to grow, the doctrine of 
last clear chance will likely continue to fade; the contemporary view 
appears to be that the concept of comparative negligence supersedes 
and eliminates the need for the doctrine of last clear chance. 


Assumption of Risk 

There are two variations on the theme of assumption of risk: ex- 
press and implied. Express assumption of risk occurs when the plain- 
tiff expressly consents in advance to relieve the defendant of the obliga- 
tion to observe a particular standard of care or where the plaintiff 
enters into a relationship with the defendant with knowledge that the 
defendant will not provide protection against a particular risk. Im- 
plied assumption of risk exists where the plaintiff is aware of some 
danger already created by the negligence of the defendant, but never- 
theless voluntarily proceeds to encounter it. 

The doctrine of assumption of risk is also akin to contributory 
negligence. While many view assumption of risk as the elimination 
of the duty owed to the plaintiff by the defendant, others see it as 
a form of contributory negligence where the negligence consists of mak- 
ing the wrong choice, that is, voluntarily encountering a known 
unreasonable risk. As a result, the two doctrines are often confused 
and rarely are distinguished clearly. Suffice it to say, “[t]he signifi- 
cant difference, when there is one, is likely to be one between risks 
which were in fact known to the plaintiff, and risks which he merely 
might have discovered by the exercise of ordinary care” (Prosser, p. 
441, footnotes omitted). 

The most common example of express assumption of risk which 
would be of particular interest to housing officers, occurs through the 
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use of release forms. In Doyle (1979), a private college sponsored a 
two-week hockey clinic at which one of the participants was injured. 
The injury occurred when a plastic hockey blade flew off the end of 
a hockey stick and partially blinded the plaintiff's son. In the resulting 
tort suit, the jury awarded damages in the amount of $50,000. 

The college appealed this award, contending that documents 
signed by the parents prior to their son’s participation in the clinic 
excused the institution from liability. The release form signed by the 
injured boy’s mother read as follows: 

I fully understand that Bowdoin College, its employees or servants 
will accept no responsibility for or on account of any injury or 
damage sustained by Brian arising out of the activities of the said 
THE CLINIC. I do, therefore, agree to assume all risk of injury or 
damage to the person or property of Brian arising out of the ac- 
tivities of the said THE CLINIC. (p. 1207) 

In refusing to overturn the lower court's imposition of liability 
upon the college, the Supreme Judicial Court of Maine characterized 
the general view the judiciary has for such agreements: 

Courts have traditionally disfavored contractual exclusions of 
negligence liability and have exercised a heightened degree of judicial 
scrutiny when interpreting contractual language which allegedly ex- 
empts a party from liability for his own negligence. (p. 1207) 

The court found that the language of the release agreement failed 
to specifically spell out the intention of the parties to contractually 
extinguish negligence liability. The court noted that ambiguous 
language in such an agreement must be construed against the party 
seeking to enforce the agreement and thereby escape liability. The 
Doyle court found that the agreement merely indicated an “unwill- 
ingness” by the college to shoulder any additional burden that it would 
not bear otherwise, and upheld the $50,000 damage award. Gross 
(1978) provides an additional example of liability in a situation in- 
volving a release form. 

With regard to establishing an implied assumption of risk, you 
should be aware of two important requirements: (1) the plaintiff must 
be aware of and must fully comprehend the risk incurred; and (2) the 
decision to incur such risk must be given voluntarily and freely. The 
major importance of these requirements is the apparent replacement 
of our reasonable person of ordinary prudence standard (used 
throughout the area of tort law) with a more subjective standard keyed 
to the particular plaintiff. In practice, however, the standard applied 
does not differ greatly from that of the reasonable person. 

In Scaduto (1982), a student was injured while participating in 
an intramural softball game held on a college campus field. The in- 
jury occurred when the student stepped into the indentation of a 
drainage ditch while attempting to catch a ball in foul territory. The 


82 


student maintained that the ditch constituted an inherently hazardous 
condition and that the college had violated its duty of reasonable care 
owed to those participating in the game. 

Reversing the decision of the lower court, the appellate court held 
that the student had voluntarily elected to participate in the game, 
and had thus “assumed the dangers of the game. This included the 
possibility of falling while in pursuit of the ball” (p. 530). Also im- 
portant was the fact that the drainage ditch was clearly visible to the 
players and that the plaintiff was aware of its location. Based upon 
these findings, the appellate court held that the college did not breach 
its duty of care and was not liable for the plaintiff's injuries. 


This doctrine of implied assumption of risk has been criticized 
by many who see it as barring recovery in cases of genuine hardship— 
much like the strict rule of contributory negligence. Consequently, 
assumption of risk is currently recognized on a more limited basis than 
ever before, although it is not likely to disappear anytime soon. 


VICARIOUS LIABILITY 


Vicarious liability, or imputed negligence, is a concept through 
which A is responsible and liable for the tortious conduct of B, as a 
result of the relationship between A and B, even though A has done 
nothing whatsoever to aid or encourage the tortious conduct of B. 
The most familiar example of this doctrine is the liability imposed upon 
the master, for torts committed by servants; in contemporary terms, 
we refer to the parties as employer and employee. The application 
of this broad doctrine to the particular relationship between employer 
and employee, is referred to as respondeat superior or “look to the 
man higher up.” Under the concept of respondeat superior, an employer 
(your university, or you as a supervisor) is responsible for the tor- 
tious conduct of employees (you or one of your staff members) so 
long as the employees are acting within the course or scope of their 
employment. An act within the course or scope of employment is 
somewhat vague, but generally the phrase: 

refers to those acts which are so closely connected with what the 
servant is employed to do, and so fairly and reasonably incidental 
to it, that they may be regarded as methods, even though quite im- 
proper ones, of carrying out the objectives of the employment. (Pros- 
ser, p. 460) 

Courts and juries examine many factors in order to establish 
whether the conduct is closely connected and reasonably incidental 
to the employment. These factors include the time, place, and pur- 
pose of the act, the degree to which it deviates from what is author- 
ized, the extent to which such conduct could have been foreseen by 
the employer, and many others. Another factor to be considered is 
whether or not the employee's act was forbidden by the employer. 
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Though this factor is not strictly determinative, it is an important con- 
sideration. However, you should also know that if the tortious con- 
duct is merely the employee's method of getting the job done, it is 
unlikely that the employer will escape liability because the method 
used was prohibited. 


The concept of respondeat superior has even been expanded to 
the field of intentional torts. In general, the employer is liable for the 
intentional torts of employees where the purpose—however 
misguided—is to some degree in furtherance of the employer's business 
interest. Clearly, you (and through you, the university) may be liable 
for the actions of your residence hall assistants should they become 
involved in a scuffle while attempting to enforce hall rules and regula- 
tions; restrain someone in an attempt to restore order during a distur- 
bance; allow one student access to the room of another, or endless 
other examples. 


With respect to your employment of an off-campus independent 
contractor to perform work in the residence halls, the general rule is 
that the institution is not vicariously liable for torts committed by the 
contractor. This is based on the premise that the manner in which the 
work is performed and the supervision of workers on the job are under 
the control of the independent contractor. However, you should be 
aware that you have a duty to carefully select a qualified indepen- 
dent contractor to avoid possible liability. 


GOVERNMENTAL IMMUNITY 

While you may find vicarious liability a bit intimidating, some 
protection in the form of an immunity may be afforded state schools 
and their employees. Public educational institutions (and their officers 
and administrators) are generally considered to be instrumentalities 
or agencies of the state, and as such may be protected from tort liability 
by the doctrine of governmental or sovereign immunity. This doc- 
trine originated during the earlier days of the divine rights of kings, 
and provided that the sovereign or state could not be sued without 
its consent. Specifically, an officer of the state could not be sued in 
an official capacity for the negligent performance of a duty. Of course, 
the officer could always be held liable for personal or private torts 
committed outside the sphere of official duties (Holzer, 1981; Jagnan- 
dan, 1976; and Ronwin, 1981). 


Currently, the trend of state governments is moving in the direc- 
tion of limiting or eliminating the broad doctrine of sovereign immuni- 
ty. Many states have already done so, with less than a dozen still re- 
taining full sovereign immunity. While the trend is to reduce the scope 
of this doctrine, many observers contend that some measure of im- 
munity must be retained. 
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In states that have recently waived (to some extent) their immuni- 
ty, an exception has been carved out which is based upon whether 
or not the act or omission giving rise to the tort was of a ministerial 
or a discretionary nature. Ministerial acts are described as those 
amounting to a mere obedience of orders, while discretionary acts are 
those requiring personal deliberation and the exercise of judgment. 
Generally, the immunity has been preserved with regard to discre- 
tionary acts (DeStafney, 1982; Dizick, 1979; Hennessy, 1980; and 
Lister, 1976). 

In Relyea (1980), two female students were abducted from a 
Florida Atlantic University campus parking lot, and later murdered. 
The girls were abducted as they returned to their car, following a late 
afternoon class at a remote location on campus. The parents and ad- 
ministrators of the estates of the deceased girls filed a suit against the 
Florida Board of Regents, alleging that the university was negligent 
in failing to provide adequate security for the protection of its students. 
The Florida Board of Regents based their defense on a claim of 
sovereign immunity in the exercise of a discretionary function. 

The court in Relyea began by recognizing that the university 
system and its governing board were instrumentalities of the state, 
and protected by the doctrine of sovereign immunity when exercising 
a discretionary function (according to the law of the state of Florida). 
Furthermore, the court pointed out that: 

the decisions of the campus security force regarding its modus 
operandi, i.e. where and how to deploy its available manpower, 
the number of security personnel per shift, the use of telecommunica- 
tions equipment, and the extent of coordination with local law en- 
forcement agencies are discretionary or planning functions. (p. 1382) 
As a result, the court held that in the exercise of such discretionary 
functions, the Florida Board of Regents was protected by sovereign 
immunity. The court distinguished this from a situation where a tort 
might be committed during the implementation of a particular security 
objective—such as the accidental discharge of a firearm. 


Finally, it should be noted that the majority of the state courts 
will uphold immunity only where the official is determined to have 
acted honestly and in good faith. As you would imagine, there is no 
immunity for acts done in a malicious or improper manner (Wood, 
1975). 


SUMMARY 

While this has been a limited overview of the law of torts and 
its application to college housing administrators, a study of the infor- 
mation should increase your awareness of the potential legal risks 
associated with your responsibilities. A better understanding of legal 
consequences provides a sounder basis for decision making and 
avoidance of liability. It can hopefully transform an attitude of thinking 
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that you are cursed with obligations to one of feeling blessed with 
opportunities. 


As was mentioned at the outset, tort law is a dynamic, growing 
field of law. In our society, parties are increasingly turning to the courts 
to resolve disputes and recover damages. With respect to tort law, 
the question of whether or not a tort has been committed, and what 
(if any) damages should be awarded, is generally decided by the jury. 
All of the above factors combine to make an impersonal entity such 
as an educational institution, a likely target for the imposition of 
liability. 

Finally, you should note that tort law is a function of state law. 
The legal principles and existing jurisprudence or case-law applicable 
to any tort situation will vary from state to state. Therefore, this brief 
discussion should in no way serve as a substitute for legal advice. 
Hopefully, you recognize more than ever the need to work closely 
with the legal counsel or the risk management department of your 
university. 


REFERENCES 
Grehan, K. Notes: Comparative Negligence. Columbia Law Review. 
1981, 81(8), 1668-1701. 


Prosser, W. Law of Torts (4th Ed.). St. Paul, Minn.: West Publishing 
Có., 1971. 


86 


Chapter VI 
Managing the Risk 


Stephen T. Miller 


A given of our complex society is that life is beset by risk. Cross- 
ing the street can be a death defying act and even breathing the air 
may be dangerous—yet, we do it because the alternatives may be more 
costly. Risk is not to be feared but rather recognized, controlled and 
perhaps minimized. Doing this does not remove the risk but it does 
manage it and that is what this section is about. Legal risks are very 
real in our litigious society. Many housing professionals are threatened 
with suit three or four times a year, but suits often do not materialize. 
Thus, suit is a risk, but one with which we are coping quite well. Keep- 
ing a few simple concepts in mind will greatly reduce even the cur- 
rent small likelihood of a legal fight. These rules are largely common 
sense and deserve to be viewed in that light. 


CONSISTENCY 


We all know that consistency is the hobgoblin of small minds. 
It is also one of the surest ways to avoid personal and institutional 
liability. We must deal with students as individuals, as consumers and 
as members of very conscious constituencies. 


In the past, visceral responses by administrators to questions, often 
went unchallenged even if they conflicted with a response to another 
student. This often is not the case today. Little happens in a vacuum 
and students are very aware of what you are saying to other students. 
They may often be quick to interpret an answer as being prejudicial 
and based upon race, sex, national origin, etc., rather than rational 
deliberation. It is always hard to accept “no” as an answer. It becomes 
especially so when the student is convinced, rightly or wrongly, that 
the answer was motivated not by the situation but by prejudice from 
whatever source. 
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This is not to say that responses can not take into account in- 
dividual needs. They can indeed. What is needed, however, is a con- 
sistent rational procedure for generating answers. A capricious response 
is asking for a rebuttal. If we have rules on the issue, we must apply 
them uniformly. If we make exceptions, we must make them uniformly 
and be able to explain in meaningful terms why the exception was 
made. In Poynter (1972), a district court upheld different residential 
requirements for students over twenty-three years of age. The court 
found that the college had advanced rational reasons for two different 
rules. However, the decision in Cooper (1972), went the other way. 
There the court found that the rules deciding housing were not as de- 
tailed, nor did they have the rational basis found in Poynter. 


For example, in the first week of September, many university 
housing facilities are overcrowded. In some instances almost anyone 
who comes in and asks to go off-campus receives permission to do 
so. By mid-October, sufficient vacancies may have appeared to house 
everyone. Terminations of student contracts are now very limited or 
non-existent. This is not capricious or prejudicial. It reflects a real ins- 
titutional need, and written policies on termination should reflect it. 
Thus, equal treatment of students in September and October may be 
entirely different but still equal within the defined groups (i.e., over- 
crowded housing vs. non-overcrowded). Again, having consistent 
responses to legitimate student requests goes a long way towards reduc- 
ing risk. Arbitrary decisions are nearly always reversed, as the court 
did in Levine (1976) and State ex. rel. Bartlett (1971). 


RULES AND ENFORCEMENT 

It may seem that every year.we have more and more rules. They 
are designed to aid us in the decision-making process and to guard 
us against the capricious response. It can also be comforting to say 
that a rule controls a situation, and there is nothing that we can do. 
The question is, though, is that true? In reality, we often have rules 
on the books that are bent, fractured and even broken. We ultimate- 
ly fall back upon them only when forced. Many other times, we look 
the other way and prefer not to enforce a rule. This gives us two prob- 
lems. One is that of capricious enforcement as discussed above. The 
other is whether or not the rule actually exists. 

Having a rule on the books does not mean that it exists. Enforce- 
ment is needed to give it life and regular enforcement to give it vigor. 
Lack of enforcement is telling students that custom, not rule, governs 
in a particular situation. In turn, should a problem arise, the court 
will go past the rule to the actuality. This is the basis for the many 
court cases questioning procedures in discipline cases of both students 
and employers. In Heisler (1982), the court reinstated an academical- 
ly dismissed student because set procedures were not appropriately fol- 
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lowed. It is not enough to have the procedure; we must follow it in 
practice, for it to exist. 


Thus, if we wish to limit our tort liability by forbidding students 
access to the roofs of dormitories, that is acceptable. However, unless 
we enforce it by making sure everyone is aware of the rule, making 
a reasonable effort to bar entry to the roof, having a security officer 
remove students found on the roof, and having a disciplinary hear- 
ing with appropriate penalties we do not have a rule. Enforcement 
does not mean that no one will ever go on the roof. It does mean, 
however, that we have made a good faith effort to end roof access 
and, hence, meet our duty in the matter. 


The same concept applies in all areas where we have rules. Not 
only does this concept apply to students (Tedeschi, 1980), but it also 
applies to employees and their roles, as a recent Virginia decision il- 
lustrates (Jacobs, 1980). It applies to all procedures, whether in 
discipline or in room draw. In short, it applies to all rules and 
regulations. 


Take time to review your rules and regulations and keep them 
up to date. You may wish to drop those that really are not enforced. 
In any event, do not depend on protection from rules that do not ex- 
ist because they are not enforced. 


BINDING THE UNIVERSITY 

A university is much like any large company in that it buys and 
sells goods and services. The question that arises in these interactions 
is just who can buy and sell for the university? Who has the author- 
ity to commit the institution to a particular answer, promise, sale, 
or purchase (Anderson, 1978)? In an Alabama case (In re Tuskegee, 
1977) it was held that the institution was liable for goods purchased 
by employees who never had the authority to make the purchase. Most 
institutions have rules regarding this, and they are generally known 
among most employees. The problem often flows from their lack of 
specificity and the impressions that we convey to innocent third parties. 

For example, a student entering the housing office may ask a ques- 
tion of a student employee or receptionist and get an answer which 
goes against policy. The student then leaves and acts in accordance 
with that answer. Or again, a merchant in the community is accus- 
tomed to dealing with the university. Often, the university orders goods 
informally and picks them up shortly thereafter. One day, a univer- 
sity truck drives up and an individual wearing university work clothes 
purchases supplies. These goods never reach the university but the 
bill does (R.H. Kyle Furniture, Co., 1960)! Is there a binding contract? 

The court may well look at these incidents and desire to protect 
an innocent third party acting in good faith. Consequently, the univer- 
sity may be bound to the promise or the contract by its employees. 
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In both of these cases, the third party dealt with one who had 
the trappings of authority (Alterman, 1957). In other words, in the 
absence of prior knowledge, a reasonable person in the same situa- 
tion would think that the receptionist or the maintenance person spoke 
for the university. The receptionist was in a place to answer questions 
and appeared part of the system. The maintenance man drove a univer- 
sity truck and wore a typical university uniform. These are persuasive, 
especially in an atmosphere where loose procedures and undefined 
authority seem to hold sway. Here, the first question to be answered 
is, who should be able to bind the institution to various commitments? 
Everything, then needs to be detailed and disseminated to all concerned. 
This would include third parties, such as students and local merchants. 
Then the rules need to be enforced! 


This kind of procedure removes the impact of trappings and ap- 
parent authority. It states where real authority lies and communicates 
this to all concerned. Again, it is not an absolute answer, but it does 
control the risk involved. A further concern for administrators is that 
it be totally clear that any contract that is signed, is signed for the 
institution and not for the individual. When you hire a rock band for 
a university performance, it is not a contract between you and the 
band but between the university and the band. You are merely acting 
as an agent. To avoid personal liability, be sure to add your title to 
your name. That establishes your “official’’ capacity and says that you 
are signing for, and hence binding only, the institution and not yourself 
as an individual. 


DUTIES 


In loco parentis is terminally ill, if not dead, but that does not 
mean that we have no duties to the students who come to our cam- 
puses, or to the other guests, tradesmen and even trespassers who travel 
thereupon. As the section on torts points out, the law imposes a duty 
that we must meet to keep both ourselves and our institutions free 
from liability or risk. These are not absolute standards but only 
reasonable ones. It must be kept in mind that these standards vary 
as the situation becomes more or less dangerous and the individuals 
involved more or less capable of dealing with the danger. 

Courts do recognize the nature of college students and set a stan- 
dard of care accordingly. In large measure, the duties involved are 
common sense duties which reflect the adventuresome spirit of some 
college students. Dangerous conditions should be corrected and, if they 
can not be, should be clearly marked and barred to student access. 
More than that, these conditions need to be identified promptly, and 
that in turn implies a prompt flow of information. If we were to err 
here, it should be on the side of conservative action to limit the 
possibility of risk. Examples of common sense burdens can be found 
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in Butler (1976) and Isaacson (1975). In Mintz (1975), the supreme 
court in New York held that meeting one’s duty was a complete defense. 


In all of these cases, the risk referred to is both institutional and 
personal. In general, the rule of thumb is that acts committed within 
the scope of employment bind both the individual and the institution. 
Those committed outside the scope of employment bind only the in- 
dividual. Of course, some acts within the scope of employment may 
affect only the individual. 


Following the above suggestions may well alleviate many of the 
possibilities of suit and liability; however, they can not take it to zero. 
Consequently, some individuals turn to insurance as an answer. It 
might also be useful to explore the possibility of immunity in public 
institutions (Restatement Torts, 2nd, special note sec. 895B at 21). Keep 
in mind that, as stated in the chapter in torts, immunity is becoming 
less and less powerful as a defense. 


INSURING AGAINST THE RISK 

Before looking at individual policies, check with your institution 
to see if they have insurance or are self-insured for the purpose of in- 
demnifying personnel who are sued for acts in the scope of employ- 
ment. Most institutions do offer some form of legal help and indem- 
nification to their employees. For public institutions there is sometimes 
a state law which provides for legal assistance and indemnification 
for employees. You should discover how thorough this coverage is 
before exploring personal insurance. Be sure that it covers the per- 
sonal liability that could flow from Section 1983 of the Civil Rights 
Act of 1871 (42 U.S.C. 1983). This Act has recently been used by 
students and employees to challenge the acts and decisions of college 
administrators (Wood, 1975; Walker, 1978). The criteria for liability 
under Section 1983 is that the individual administrator knew or should 
have known that their actions would result in the deprivation of basic 
unquestionable constitutional rights. Often, acts leading to liability 
under Section 1983 may be viewed to be outside the scope of employ- 
ment and hence not covered by the institution’s insurer. 


If you have a concern in this area, contact an experienced in- 
surance broker who is familiar with educational problems. Professional 
associations, such as AAUA, NASPA, and others, may be able to give 
you information as well. This is an individual decision and one which 
needs to be met in terms of likelihood of liability and personal desire 
for coverage. 


As stated at the beginning of this chapter, risk is a fact of life 
and adds both spice and concern. It is not something that should be 
feared but rather something to be controlled. In general, acting ra- 
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tionally and with good intent can be a successful defense as in Lister 
(1976). Sometimes however, the rules get changed and what had been 
a protected act becomes ground for liability. In Tarasoff (1976), a 
psychotherapist had depended upon custom and immunity to protect 
him in a wrongful death action where he had failed to warn the vic- 
tim. This time it was not sufficient and the doctor was held liable. 
But in general, common sense will go a long way towards controlling 
the risk and, hopefully, the comments made above will serve to 
stimulate that thought process. 
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Appendix A 


United States Courts of Appeals 


Circuit 


First 


Second 
Third 


Fourth 


Fifth 
Sixth 
Seventh 
Eighth 


Ninth 
Tenth 
Eleventh* 


The District 
of Columbia 


Geographic Area Covered 

Rhode Island, Massachusetts, New Hampshire, 
Maine, Puerto Rico 

Vermont, Connecticut, New York 


Pennsylvania, New Jersey, Delaware, 
Virgin Islands 


Maryland, Virginia, West Virginia, 

North Carolina, South Carolina 
Mississippi, Louisiana, Texas, Canal Zone 
Ohio, Michigan, Kentucky, Tennessee 
Indiana, Illinois, Wisconsin 


Minnesota, North Dakota, South Dakota, Iowa, 
Nebraska, Missouri, Arkansas 


California, Oregon, Nevada, Washington, Idaho, 
Montana, Hawaii, Alaska, Arizona, Guam 


Colorado, Wyoming, Utah, Kansas, Oklahoma, 
New Mexico 


Alabama, Florida, Georgia 
Separate Judicial Circuit 


*Prior to October 14, 1982, Alabama, Florida, and Georgia were part of the 5th Circuit. (PL96-452, 


10/14/80). 
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Appendix B 


National Reporter System 


There is a national reporter system which provides for the report- 
ing of court decisions by means of the publications listed below. In 
some cases one or more publications will cover the decisions of a single 
court, as with the U.S. Supreme Court. In other cases a single publica- 
tion may contain court decisions in a geographical area, as is the case 
with Regional Reporters 


Abbreviation Publication 


The United States Supreme Court 


U.S. United States Reports. 

S.Ct. Supreme Court Reports. 

L.Ed.2d Lawyers Edition, Second Series. 

L.W. United States Law Week. From time to time a 


Supreme Court decision will be reported in Law 
Week before it is published in the other reporters. 


F.R.D,; Federal Rules Decisions. Reports decisions of United 
States district courts not reported in the Federal 
Supplement. 

The United States Courts of Appeals 

F.2d The Federal Reporter, Second Series. 


The United States District Courts 
F. Supp. The Federal Supplement. 


State Courts, Reported in Regional Reporters 


N.E.2d Northeastern Reporter, Second Series. 
Massachusetts, Rhode Island, New York, Ohio, 
Indiana, and Illinois. 
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A.2d 


So.2d 


S.E.2d 


S.W.2d 


P.2d 


N.W.2d 


N.Y.S.2d 


Cal.Rptr. 
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Atlantic Reporter, Second Series. Maine, New 
Hampshire, Vermont, Connecticut, New Jersey, 
Pennsylvania, Delaware, and Maryland. 


Southern Reporter, Second Series. Florida, Alabama, 
Mississippi, and Louisiana. 


Southeastern Reporter, Second Series. Virginia, West 
Virginia, North Carolina, South Carolina, and 
Georgia. 


Southwestern Reporter, Second Series. Kentucky, 
Tennessee, Missouri, Arkansas, and Texas. 


Pacific Reporter, Second Series. Alaska, Hawaii, 
Montana, Wyoming, Idaho, Kansas, Colorado, 
Oklahoma, New Mexico, Utah, Arizona, Nevada, 
Washington, Oregon, and California. 


Northwestern Reporter, Second Series. Michigan, 
Wisconsin, Iowa, Minnesota, North Dakota, South 
Dakota, and Nebraska. 


New York Supplement, Second Series. Certain New 
York state courts. Some of these cases may also be 
reported in N.E.2d. 


California Reporter. California. Some of these cases 
will also appear in P.2d. The Cal. Rptr. was started 
in 1960 and California cases decided prior to 1969 
can be found in P.2d. 


Appendix C 


Federal Laws Affecting 
College and University Housing 


Age Discrimination in Employment Act of 1967 
29 U.S.C. 621 with Interpretations at 29 C.F.R. 860. 


Age Discrimination Act of 1975 
42 U.S.C. 6101. 


Copyright Revision Act 
Title 17 United States Code with regulations at 37 C.F.R. 201, 202, 
203, 204. 


Equal Pay Act of 1963 
29 U.S.C. 206(d) with regulations at 29 C.F.R. 806. 


Executive Order 11246 as amended 
32 F.R. 14303 with regulations at 41 C.F.R. 60 and 41 C.F.R. 60-2. 
Employee Selection Guidelines Appear at 41 F.R. 29016. 


Fair Labor Standards Act of 1938 
29 U.S.C. 201. 


Family Educational Rights and Privacy Act (Buckley Amendment) 
20 U.S.C. 1232(g) with regulations at 34 C.F.R. 99. 


Human Subjects Research 
45 C.F.R. 46. 
Occupational Safety and Health Act of 1970 (OSHA) 
29 U.S.C. 651 with regulations at 29 C.F.R. 42, 29 C.F.R. 1903 and 
41 C.F.R. 29-70. 
Privacy Act of 1974 
5 U.S.C. 552a. Each agency issues regulations. 
The Department of Education regulations appear at 34 C.F.R. 5. 
Rehabilitation Act of 1973 (Section 504) 
29 U.S.C. 794 with regulations at 34 C.F.R. 104. 
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Title VI (Civil Rights Act of 1964) 
42 U.S.C. 2000(d) with regulations at 34 C.F.R. 100. 


Title VII (Civil Rights Act of 1964) 
42 U.S.C. 2000 (e)2 with regulations at 29 C.F.R. 1601 and sexual 
harassment guidelines at 24 C.F.R. 1604. 


Title IX (Education Amendments of 1972) 
20 U.S.C. 1681 and regulations at 34 C.F.R. 100. 
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Appendix D 


Checklist of 
Housing Legal Issues 


This list of questions is intended as an aid in auditing your hous- 


ing programs, policies and practices. The list may also be used as a 
tool in a staff development program. Questions are arranged by the 
chapter to which they refer. Thus, if you are unclear about your 
response to a particular question, you may want to read that chapter 
again to be sure you understand the parameters involved. The ques- 
tions are not intended to be an exhaustive list but only a represen- 
tative sample of common concerns. 


Chapter II 
Constitutional Issues in the Residence Halls 


1 


. Have you developed a written policy pertaining to freedom of ex- 


pression in the residence halls? Will commercial solicitation be pro- 
hibited? What restrictions, if any, will you place on political 
canvassing? 


. If you are responsible for a student publication, have you advised 


the editors about the law of libel and the legal definition of 
“obscenity”? 


. What are your policies pertaining to recognition of student groups 


and the use of campus facilities by those groups? Do you restrict 
or deny recognition to student groups on the basis of social, political, 
or religious views which they espouse? 


. Do you have a written policy pertaining to searches of student 


rooms? Have your employees been informed about the privacy 
rights of students? 


. Have you established guidelines for cooperation with law enforce- 


ment authorities when student rooms are to be searched for illegal 
drugs, or in other cases which might result in criminal prosecution? 
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. Have you made a reasonable effort to inform students in advance, 


of the general forms of prohibited behavior on your campus? 


. Have you established a simple, informal procedure to resolve minor 


disciplinary cases? If you believe your rules are too “legalistic,” have 
you consulted with a lawyer about the “due process” standards 
which the courts have required at colleges and universities? Do you 
simply follow the “criminal court” model without considering the 
dangers of proceduralism in an educational setting? 


. If you believe you need a psychiatric withdrawal policy, have you 


developed a policy which sets clear and unambiguous standards 
for withdrawal? Is your policy so vague that it can be misused to 
remove students who are merely eccentric or unpopular, or who 
express controversial political views? Have you established a due 
process procedure for psychiatric withdrawals? 


. Have you considered other alternatives to “group billing” or punish- 


ment? Do you have a procedure which allows students to establish 
that they did not participate in any misbehavior by a group of 
students? Do you impose only minor penalties in such cases? 


Chapter III 


Statutes and Regulations Affecting 
Residence Hall Operations and Staff 


t: 


Do you know the law of your state pertaining to consumption or 
furnishing of (a) beer, (b) wine, (c) liquor? Does your state have 
a Dramshop law? Does your state recognize a social host liability? 
Is this information used to educate residents concerning their respon- 
sibilities and possible liabilities? 


. Are all of your educational programs accessible to the handicapped? 


Have you read your institutional self-study regarding Section 504? 


. Are your residential facilities, policies, practices, and fees com- 


parable for men and women? What steps have you taken to assure 
that off-campus listings are comparable in quality and cost for both 
men and women? Have you read or reviewed your institutional 
self-study regarding Title IX? 


. Is there a quota of residential spaces set aside for any ethnic group(s) 


on campus? 


. Are your staff trained with respect to (1) the types of questions which 


may and may not be asked during interviews of prospective 
employees, (2) procedures to follow to report violations of antidis- 
crimination laws? Do you follow the Affirmative Action plan of 
your institution when you employ staff? 
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. Do you have a grievance procedure established to handle complaints 


concerning discrimination and sexual harassment? Does your pro- 
cedure accommodate both students and staff? 


. Has the housing staff been included in the definition of “school offi- 


cials” in your institutional Buckley Policy? Has the staff been trained 
to know what information may and may not be disclosed without 
a student's consent? 


Chapter IV 
Contracts and Their Use in Housing 


1 


. Do you have a written housing agreement? Does it reflect your ac- 


tual procedures? 


. What are other university offices saying about Housing? Do ad- 


missions, athletics, alumni, etc., make representations that accurate- 
ly reflect your policies? 


. Are your housing assignment details specific? Do the students know 


them? Are they adhered to? 


. Do you normally review your rules and regulations in advance of 


any contract signing? Are all pertinent rules and regulations up- 
to- date and available to students at the time of contract signing? 


. Are both your professional and non-professional staffs aware of 


their roles and the possibility of their binding the university? 


. Does your offer of housing clearly specify what is being offered 


and how an acceptance is to be made? Do you permit alternative 
means of acceptance? Should you? 


. Have you developed specific and detailed procedures for early ter- 


mination? What, if any, refund will you make? How will you con- 
firm dietary, medical, psychological, or religious problems? 


Chapter V 
Torts: Your Legal Duties and Responsibilities 


L 


Do you provide regular training sessions for staff and employees, 
with an emphasis on increasing their awareness of possible liability- 
imposing situations? Are they aware that their actions or inactions 
may result in liability against them and/or the university? 


. Do you have standardized procedures which provide for the routine 


inspection and repair of residence hall facilities by maintenance, 
custodial or other staff employees? 


. Do you have standardized procedures regarding the supervision of 


on-campus and off-campus residence hall activities sponsored by 
the Housing Department? 
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. Do you maintain standardized procedures and provide regular staff 


training for handling emergencies such as fires, injuries, equipment 
failure, etc.? 


. Do you have a policy for coping with the risks associated with the 


loss of a residence hall master key by an employee? 


. Do you employ and rely upon “release forms” in an attempt to avoid 


tort liability? 


. Do you communicate regularly with the university counsel or the 


risk management department? 


Chapter VI 
Managing the Risk 


Ls 


2. 


Do your rules and regulations reflect your actual procedures? Which 
don’t? What actions are you taking with respect to those that do not? 
Are your purchasing procedures set for procurement? Do all of your 
employees know them? Do third party merchants/suppliers know 
them? 


. Do you have formal procedures for handling student complaints? 


Do the students know them? Do you follow them? 


. Are you kept up to date on hazardous conditions in the residence 


halls? Do you respond promptly to conditions as they arise? 


. Are you aware of activities or trends that the students are now 


engaging in? Do they present you with a duty or possible liability? 


. Is there an implied warranty of habitability in your state? Does it 


apply to university housing? 


. Does your state law in any way shield you from suit? Under what 


conditions? 
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